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PICTURE OF 
TELEPHONE 
CALLS BEING 
HANDLED A 
REMARKABLE 
NEW WAY 


Bell System’s new Electronic Central Office 


(now being tested) forecasts a startling 


The oscilloscope screen above gives 
you an idea of how telephone calls will 
some day be handled—electronically — 
by a remarkable new system. 


A screen like this is monitoring ex- 
perimental Electronic Central Office 
equipment which we recently began 
testing in Morris, Illinois. The “pips” 
of light you see on the screen repre- 
sent the system’s thought processes as 
it puts calls through, while checking 
itself constantly for errors. 

This test is very significant, because 
the future Electronic Central Office 
will let your telephone do pretty nearly 
anything you want it to. 


For example, you may be able to dial 
a three-way phone conversation right 
in town...or have your calls auto- 
matically transferred to a friend’s 
house where you’re spending the eve- 
ning ... or ask the Office to keep after 
a busy number and make the connec- 
tion as soon as it’s free. 
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variety of useful new telephone services 


These are just a few of the many 
services this new switching system 
could make possible. 


“lt looks in the back of the book” 


An engineer at Bell Telephone Labora- 
tories uses this comparison to drama- 
tize the difference between the Elec- 
tronic Central Office and previous 
switching systems: 

“Suppose,” he says, “that two stu- 
dents are trying to find the square root 
of 841. One is doing it the hard way, 
figuring with paper and pencil. The 
other just reaches for an engineering 
handbook, flips to the right place and 
looks up the answer, 29, in the tables. 


“The Electronic Central Office works 
basically the same way. When you dial 
a number, it will decide how to con- 
nect you by ‘looking in the back of the 
book’—a huge permanent memory in 
which we have stored the answers to 
every situation that can possibly arise.” 
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Product of Continuing Research 


The Electronic Central Office is still in 
the trial stage. Some of our customers 
in Morris are helping us test it now, 
and more are being added every week. 
We're watching their reactions very 
carefully, because we want to know 
how to improve the switching system, 
and what new services people would 
like to have. 


This early demonstration of elec- 
tronic switching is the achievement of 
many years of Bell Telephone research 
in many fields of science. It depends. 
for instance, on the Transistor, a Bell 
Laboratories invention, for its econ- 
omy and reliability. And it shows the 
important progress we can make with 
reasonable earnings under America’s 
free enterprise system. 


BELL TELEPHONE SYSTEM a 
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Whitney North Seymour 


Activity of the organized Bar in two 
areas affecting young people could well 
be accelerated in the interest of the 
profession. Both lend themselves to co- 
operation and co-ordination between 
this Association and local and state as- 
sociations. Indeed, these objectives 
(like so many others) can only be 
achieved in that way. 

The first concerns the important 
problem of recruitment for the profes- 
sion. It is apparent that some able 
young people are being diverted from 
choosing the law as a career by one 
thing or another. The relative decline 
in percentage of law school attendance 
in comparison with population growth 
seems to establish this. Some attribute 
this to the greater and quicker eco- 
nomic rewards available today in in- 
dustry and science. Others worry that 
the “public image” of the Bar has be- 
come somewhat blurred, or suggest 
other causes. This obviously must con- 
cern all of us because the future stand- 
ing of the profession for the rest of the 
twentieth century depends largely upon 
the quality of the young people enter- 
ing it now. 

The new Special Committee consider- 
ing problems of legal education, under 
the Chairmanship of Bethuel M. Web- 
ster, of New York, should eventually 
throw light on the solution of these and 
many other problems. In the meantime, 
however, there is one obvious measure 
which should be taken in co-operation 
between all elements of the organized 
Bar. This is to make sure that the wel- 
come mat is out at the threshold and 
that the words are clearly legible. 

We should do our best to see that 
there is informed and, if possible, 
inspired advice about the profession 
available in all colleges and high 


schools. Some spot checks have indi- 
cated to me that in many colleges and 
high schools such advice is not now 
readily available. Sometimes the matter 
is left to teachers of political science or 
civics who, however talented in their 
own fields, know little of the profession. 
Sometimes even advisers trained in the 
law are themselves not sufficiently in- 
formed as to today’s professional op- 
portunities or challenges. The profes- 
sion is so exciting, gives such outlet for 
intellectual capacity and such satisfac- 
tion to those who feel a call to serve 
clients and the public interest that it is 
too bad to have any young person re- 
ceive mere perfunctory advice. Poor 
advice might repel some who could be 
great lawyers. The state and local bar 
associations, co-operating with the 
American Bar Association, and par- 
ticularly with the Junior Bar Confer- 
ence, which is very much interested in 
this problem, could see to it that a 
member of the local Bar who would 
make a good missionary for the pro- 
fession is available to help give advice 
in every educational institution where 
such advice is needed. Some excellent 
work has already been done here, but 
much remains to be done. 

The organized Bar ought also to link 
arms among themselves and with the 
courts to insure admissions ceremonies 
in every state. Such ceremonies are 
used in some states with great advan- 
tage; they should be adopted every- 
where. They serve two important func- 
tions: to lift the hearts and eyes of the 
new lawyers so that they :mbark upon 
our great profession with a sense of 
pride and dedication and to emphasize 
the importance of the spirit of profes- 
sional brotherhood by getting as many 
as possible to join at once all three 
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levels of the organized Bar. Where 
there is an integrated Bar, this means 
joining two levels voluntarily in addi- 
tion to the Bar in which membership 
is automatic. 

It is to be hoped that ultimately 
every law school will in one way or an- 
other provide some background about 
the legal profession, its ethical stand- 
ards and the function and contribu- 
tions of the organized Bar. It is clear 
that the way to bring the new lawyers 
into the organized Bar most readily is 
to expose them to an explanation of 
the organized Bar by its outstanding 
leaders and then to have the judges 
give a firm judicial push over the 
threshold. Whenever that is properly 
done, there is a very substantial— 
sometimes unanimous—joining of the 
organized Bar. Such ceremonies should 
emphasize the importance of broad 
participation in this Association and 
the state and local associations. Be- 
cause of low dues for juniors, the eco- 
nomic burden is relatively slight, and 
it might be possible to establish the 
custom of having memberships present- 
ed by families as admissions presents. 
The future health and welfare of the 
profession would be greatly aided by 
such admissions ceremonies. 

The Junior Bar Conference is ac- 
tively supporting the movement for use 
of admission ceremonies. Where it can 
get action on its own, that is splendid. 
However, the Conference should be en- 
couraged to seek the help of senior 
members of the associations where 
their help may be needed to persuade 
the judges to arrange such ceremonies 
and in the actual conduct of such cere- 

(Continued on page 1291) 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





“Desperate Thinking” 
Calls for Connally Repeal 

I was sorry to learn that the dele- 
gates to the American Bar Association 
the Connally 


voted for repeal of 


Amendment. 
It is difficult to 
members of a profession who should 


understand how 


assume a great responsibility for the 
preservation of our sovereignty could 
be so guileless as to advocate a re- 
moval of this protection from outside 
interference in the internal and ex- 
ternal affairs of this country. It is 
concededly difficult to determine what 
is an internal affair, and what is an 
external one, but we would be in a 
sorry plight if it suddenly became nec- 
essary for us to take military action to 
protect our naval base in Cuba, or the 
Panama Canal, only to find that the 
members of the World Court had de- 
termined that we had no right to pro- 
tect these, and then to find ourselves 
confronted with United Nations troops, 
including Russian, Cuban and perhaps 
some African troops, sent by the United 
Nations to put us in our place. 

It seems that many of the American 
people never learn—-going back even 
to the era after the First World War 
when we voluntarily sank our new 
battleships in the Atlantic Ocean in 
the pious belief that peace had come 
forever. The same type of desperate 
thinking that inspired the invitation to 
Khrushchev to visit this country is 
now at work in pressing for the repeal 
of the Connally Amendment. 


It is amazing that after the many 
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decades of dealing with foreign coun- 
tries, some of whom have been openly 
hostile to us all along, and others of 
whom have turned their backs on us as 
soon as we reduced our financial aid to 
them, we would still be so unrealistic 
as to remove this protection from for- 
eign meddling in our affairs. 
James A. McLAvuGHLIN 


Los Angeles, California 


World Court Issue 
Is Simple 

I was interested in a question con- 
tained in a letter by Stephen B. Vree- 
land, of New York City, which he poses 
as follows: 


Would the proponents of repeal of 
the Connally Reservation wish to have 
their country submit to adjudication 
...by a possibly biased court from 
which no appeal can be taken? War 
would be the only effective appeal. 


Lawyers frequently resolve their dif- 
ferences by settlement before the trial. 
If nations can not settle their differ- 
ences in this manner, in the absence of 
a world court they can only go to war 
This is the “trial 
court” in Mr. Vreeland’s world and 


to resolve them. 


there is no appeal from it. Surely law- 
yers have acquired enough confidence 
in the judicial process to prefer it to 
trial by combat as a means of settling 
disagreements, even though the judge 
is not in our pocket. If a problem be- 
tween our nation and another nation is 
so big it must be solved, it is better to 
abide the decision of a world court, 
even a court with some _ infirmities, 
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than to go to war about it. The issue 
is as simple as that. 


Briain C. Woop 


District Court of Iowa 
Waterloo, lowa 


1200 New 
Ambassadors 

In the October 15 edition of Ameri- 
can Bar News Viscount Kilmuir is 
quoted to the effect that “There will be 
1200 new ambassadors for the United 
States spread out through the length 
and_ breadth Britain.” | 
thought you might be interested in a 


of Great 


confirmation of the gentleman’s ability 
as a prophet. 

For the last two weeks in September 
of this year, we were vacationing in 
western England. I dropped in on the 
local solicitor’s office and met a young 
solicitor there who told me the head of 
the firm, Mr. Schorcross, was in Amer- 
ica attending the American Bar meet. 
ing, and that when he returned on the 
following Monday, he would be glad to 
see me. I had tea with the young solici- 
tor and thought no more about it. The 
following Monday, Boots called me up 
at the hotel where we were staying to 
announce that “the Solicitor wants to 
see you right away”. Obviously, Boots 
thought it was a command from On 
High. I went down to the Solicitor’s 
office shortly and met Mr. Schorcross 
who had just returned from America. 
He greeted me like a brother and in- 
vited me to the Rotary lunch that noon 
and to come to his home that night 
with my wife to meet his wife. 

We went over to the Schorcross home 
that evening and spent the evening 
listening to the marvelous time that 
these people had had at the bar associ- 
ation and visiting with members of the 
American Bar. They had been in At- 
lanta, Baltimore and Long Island for 
three days each. Apparently, there had 
not been an idle moment. They were 
surprised to learn that American women 
actually did their own cooking, de- 
lighted with the number of American 
fond of frozen 
foods and pleased almost beyond word: 
with the hospitality that they had re- 
ceived. 

I don’t know just what the function 

(Continued on page 1270) 


bathrooms, not too 





ass 
and 
tair 
jur 
the 
thre 
siol 
fiel 
enc 
Am 
of t 
stat 
pro 
stat 
Del 
fror 
end 
org. 
T 
of t 
its 

Lav 
Law 
and 
Law 
Edu 
Resi 
Cop 
and 
Som 
Men 
men 
auto 


bers 


Leri- 
r is 
il be 
ited 
ngth 

| 
in a 
ility 


nber 
g in 
» the 
yung 
id of 
mer- 
neet- 
1 the 
ad to 
olici- 
The 
ye up 
ig to 
ts to 
Boots 
1 On 
itor’s 
Cross 
erica. 
d in- 
noon 


night 


home 
ening 
that 
ssoci- 
of the 
n At- 
d for 
e had 
were 
omen 
x, de- 
srican 
frozen 
words 
ad re: 


nection 
1270) 


published monthly 


American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law: Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36. who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 


Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1955 or before; $10.00 for lawyers admitted in 1956, 
1957 and 1958; and $5.00 for lawyers admitted in 1959 
or later. 


Manuscripts for the Journal 
s The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 
ordinarily be published. 

Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 
that does not meet these requirements. 

Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 
other publication. 
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find assistance within easy reach. Throughout 
the United States and Canada, in the 
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thousand U.S. F. & G. agents ready to offer 
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call the U.S. F. & G. man... to satisfy 
judgments and awards, to guarantee 
compliance with other court decrees, 

to qualify fiduciaries, to secure 
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of an ambassador is but both Mr. and 
Mrs. Schorcross were certainly singing 
the praises of Americans as hosts. | 
am glad to belong to an organization 
that is smart enough to plan such hos- 
pitality on a large scale and so gracious 
in its exercise, 

Harry M. REED 


Waterloo, lowa 


The First 
War Crimes Trial 

I have read with particular interest 
the article in the September issue en- 
titled “Surprise Attack” written by 
Judge Robinson, with reference to the 
suggestion that the. first decision to 
presecute war crimes came from Gen- 
eral MacArthur on September 12, 1945, 
shown on page 979. 

While I would be one of the last to 
detract from General MacArthur, whom 
I admire greatly, nevertheless I have in 
my possession Circular No. 114 issued 
by the Headquarters of the Mediter- 
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ranean Theater of Operations of the 
United States Army dated September 
23, 1945, promulgating the regulations 
for the trial of war crimes, which, as 
a lieutenant in the Judge Advocate 
General’s Section of that Headquarters, 
I had personally drafted more than a 
month before, and which was the basis 
for the prosecution of General Anton 
Dostler in Rome beginning October 8, 
1945, wherein I was of counsel for the 
prosecution, and which was the first 
trial in history by the American forces 
of an enemy general for violation of 
the laws of war. The case is reported in 
Volume 1 of Law Reports of Trial of 
War Criminals published for the United 
Nations War Crimes Commission, as 
case No. 2 at page 22. 

I must therefore respectfully insist 
that the initial decision to prosecute 
war criminals did not emanate from 
General MacArthur, but was made else- 
where. 

WiLuiaM ANpRESS, Jr. 
Dallas, Texas 


American Bar Association Journal 


Selection of Judges 
in Massachusetts 

In connection with the article on 
“Judicial Selection: Taking the Courts 
Out of Politics” by Captain George D. 


Schrader appearing in the October, 
1960, issue, it might be well to set forth 
the reactions of a lawyer who has prac- 
ticed for about fifty years in a Western 
Massachusetts city as to how much 
politics plays a part not only in the 
selection but in the activities of the 
Massachusetts judiciary. 

In Massachusetts every judge is ap- 
pointed by the Governor. His term 
rests on his good behavior, which in 
practice means practically for life. 

Undoubtedly politics plays an impor- 
tant part in the appointment of judges 
in Massachusetts, but after appoint- 
ment, the judges, with the possible ex- 
ception of a minority of appointees to 
the so-called inferior or district courts, 
take no part in partisan politics. Espe- 
cially they are not expected to con- 

(Continued on page 1272) 
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subscribe for eight Portfolios, the sub- 
scription rate is $158.50 per year; for 
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on. All Portfolios are kept up to date 
by means of inge sheets or com- 
plete, cover-to-cover revisions during 
the subscription year. Additional or 
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the subscription year, at rates in- 
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(Continued from page 1270) 
tribute any portion of their salaries to 
political parties or partisan committees. 
According to my experience, Massa- 
chusetts judges are not usually accused 
by any responsible portion of the pub- 
lic with corruption or other malfea- 
sance in office. As I remember it in re- 
cent years only three judges have been 
so accused. One, a probate court judge, 
after hearing was fully cleared; an- 
other, a district court judge, was re- 
moved and disbarred, and the third, a 
special judge of a district court, re- 
signed and was disbarred. 


James M. RosENTHAL 
Pittsfield, Massachusetts 


Agrees on Timing 
of Jury Instruction 

I am in complete agreement with the 
views expressed by Judge Prettyman in 
the October Journal. The manner of 
instructing juries is in need of change. 
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One’s own instructions, carefully 
drafted beforehand, become unintelligi- 
ble to the draftsman himself in too 
many instances when droned from the 
bench amidst a number of others. Pity 
the poor juror. 

In reviewing the transcript of a re- 
cent criminal trial, I felt certain that 
the jurors were not clearly given the 
proper guide to follow, as to the law, 
in applying the facts they were asked 
to find. The law was there but was not 
clearly delineated for them, This was 
borne out by a question sent in from 
the jury room during their delibera- 
tion. 

I had occasion recently to visit the 
Virginia state courts as a spectator. 
Their procedure in civil cases was im- 
pressive. The instructions are given 
prior to the closing arguments of 
counsel and the jury may take the in- 
structions with them during their de- 
liberations. 


The Virginia system along with the 


American Bar Association Journal 


adoption of the suggestion of Judge 
Prettyman that certain instructions be 
given prior to the calling of the first 
witness I sincerely feel will aid the 
cause of justice. There is no sound 
reason for smog in today’s modern 
courtroom procedures. 


MELvin HirSsHMAN 
Washington, D. C. 


Racial Equality 
in Indiana 

At the beginning of page 876 of the 
American Bar Association Journal, 
Volume 46, No. 8, August, 1960, issue, 


is found the following statement: 


Indiana, without deeming it necessary 
to change the equality clause of her 
Bill of Rights, amended her Constitu- 
tion in 1881 so as to prevent further 
migration of Negroes into the state and 
so as to deny suffrage to the Negroes 
already in the state. 


This statement is completely errone- 
ous. Article XIII of the Constitution of 
(Continued on page 1280) 
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sition by Word and Atlas of the Theory and Utility of In 
tions of Lumbar Disc Nuclei in Diagnosis and —— of 
Low Back Pain by Donald de Forest Bauer. Pub. Aug. ’60, 
104 pp., 31 il. $5.00 

DA STUDY OF THE DEATHS ASSOCIATED WITH ANES- 
THESIA AND SURGERY by Henry K. Beecher and Donald 
P. Todd. Pub. ’54, 80 pp. (Amer. Lec. Anesthesiology), $2.75 

OHOMICIDE IN AN URBAN COMMUNITY by Robert C. 
Bensing and Oliver Schroeder, Jr. Pub. Sept. ’60, pp., 78 iL, 
84 tables, $8.75 

OSELF-DESTRUCTION: A Study of the Suicidal Impulse. Pub. 
’58, 120 pp., $4.75 

CRADIATION INJURY IN MAN: Its Chemical and Biological 
Basis, gg =A got Thera met! y by Eugene P. Cronkite and 
Victor P. Bond. pp., 22 fl. (Amer. Lec. Living 
Chemistry) , $6. 0 

OPRIVILEGED COMMUNICATIONS BETWEEN PHYSICIAN 
AND PATIENT by Clinton De Witt. Pub. '58, 548 pp., $11.50 


OTHE ROENTGENOLOGIST IN COURT (2nd Ed.) by Samuel 
Wright Donaldson. Pub. '54, 360 pp., $7.75 


OSEX CRIMES by John Drzazga. Pub. May 60, 250 pp., (Police 
Science Series) , $7. 
OGLOSSARY OF WORDS AND PHRASES USED IN RADI- 
OLOGY AND NUCLEAR MEDICINE by Lewis E. Etter. Pub, 
June ’60, 224 pp., 2 il., $8.50 


OTHE AIR WE BREATHE: Man and His Environment edited by 
Seymour M. Farber and Roger H. L. Wilson. Pub. Feb. ’61. 


OCOOMORTUARY SCIENCE by Frederick C. Gale. Pub. Dec. ’60, 


OTHE SPINE: Anatomico-Radiographic Studies, st ment 
and the Cervical Region by Lee A. Hadley. Pub. ’ pp. 
272 il., $6.50 

DELONGATION TREATMENT OF LOW BACK PAIN by 
we and Charles Lambert Redd. Pub. ’59, 96 

i 

OMEDICAL FORMS AND PROCEDURES FOR INDUSTRY by 

Herbert L. Herschensohn. Pub. Oct. ’60, 208 pp., 68 il., $8.50 


OCONTROLLED CLINICAL TRIALS (19 Contributors) edited 
by A. Bradford Hill. Pub. Sept. ’60, 186 pp., 77 il., $5.00 


OCOURTROOM MEDICINE (28 Contributors) by Marshall 
Houts. Pub. ’38, 544 pp. (7 x 10), 150 il., $14.00 


OTHE CERVICAL SYNDROME (2nd Ed.) by Ruth Jackson. 
Pub. ’58, 208 BD 82 il. (1 in full color), (Amer. . Orthopaedic 
Surgery), $6 

OA SOURCE-BOOK OF MEDICAL TERMS by Edmund C. 
Jaeger. Pub. ’53, 170 pp. (64 x 954), 86 il., $5.50 


OPRE-EMPLOYMENT DISABILITY EVALUATION: Detailed 
Policies p Sagneting —— Applying for Employment with 
Special Reference to Various Disabilities by William A. Kel- 
logg. Pub. ’57, 192 pp. (8% x 11), $10.50 


OCRASH INJURIES: The Integrated Medical Aspects of Auto- 
mobile Injuries and Deaths by Jacob Kulowski. Pub. April 
60, 1124 pp., 1535 il., 75 tables, $32.50 


ONEUROLOGY rime by D. J. LaFia. Pub. June ’60, 
196 pp., 31 il, $6.75 

OPSYCHIATRY AND THE CRIMINAL: A Guide to Psychiatric 
Examinations for the Criminal Courts by John M. Macdonald. 
Pub. °57, 244 pp., $5.50 

OTHE MURDERER AND HIS VICTIM by John M. Macdonald. 
Pub. March ’61. 

OCLASSIC DESCRIPTIONS OF DISEASE: With Bio hical 
Descriptions of the Authors (3rd Ed., 5th Ptg.) by Ralph H, 
Major. Pub. ’59, 720 pp., 142 il., $8.50 
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OODISEASE OF MEDICAL PROGRESS by Robert H. Moser. 
Pub. ’59, 148 pp., $4.75 


OMOTOR ET AMINATION OF PERIPHERAL NERVE IN- 
JURIES by Y. T. Oester and John H. Mayer, Jr. Pub. Oct. ’60, 
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OMEDICAL TERMINOLOGY SIMPLIFIED by Louis J. Perkel. 
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OC.ALCOHOLISM: An Interdisciplinary A proach (16 — 
tors) edited by David J. Pittman. Pub. ’59, 114 pp., 


OTHE ESSENTIALS OF FORENSIC MEDICINE by 7 J. Pol- 
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OTHE MURDEROUS TRAIL OF as STARKWEATHER 
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Paul J. Reiter. Pub. ’58, 216 pp., $11.25 
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DOAN INTRODUCTION TO HUMAN BLOOD GROUPS by 
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OCAMID MASTERS OF TWENTIETH CENTURY MEDICINE: 
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Cpecon en OF MEDICAL . 2 AND RELATED ESO- 

PRESSIONS by J. E. Schmidt. Pub. '59, 224 pp. 
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OOMEDICAL DISCOVERIES: Who and When by J. E. Schmidt. 
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DONARCOTICS: Lingo and Lore by J. E. Schmidt. Pub, ’59, 216 
Pp., 

OTHE ACCIDENT SYNDROME: The Genesis of Accidental 
Injury—A Clinical Appreach by Morris S. Schulzinger. Pub. 
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OTHE LAW OF MEDICAL PRACTICE by Burke a Bhortet and 
Marcus L. Plant. Pub. ’59, 468 pp. (8% x 11), $12. 

DOPHOTOGRAPHY IN —— by Arthur aaaaaad and 
Donald J. Currie. Pub. Feb. 60, 340 pp. (7 x 10), 405 il. (32 in 
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OHOMICIDE INVESTIGATION: Practical Information for 
Coroners, Police Officers and and Other a (Re- 
vised 9th Ptg.) by LeMoyne Snyder. Pub. '59, 384 pp., 148 il, 


CLESIONS OF THE CERVICAL INTERVERTEBRAL DISC by 
R. Glen Spurling. Pub. ’56, 140 pp., 46 il, (Amer. Lec. Neuro- 
surgery), 

DLESIONS OF THE LUMBAR INTERVERTEBRAL 
With Special Reference to Rupture 

with Herniation of the Nucleus : 
Pub. ’53, 161 pp., 77 il., (Amer. Lec. Neurosurgery) , $4.7 

CPRACTICAL NEUROLOGICAL DIAGNOSIS: With 
Reference to the Problems of Neurosurgery ( ) by 
R. Glen Spurling. Pub. Feb. ’60, 304 pp., 70 il, “5 

OA beans ORTHOPEDICS by T. T. Stamm. Pub. ’59, 124 
pp., 19 il., 

OA DICTIONARY FOR MEDICAL SECRETARIES by Isabel 
Alice Stanton. Pub. May 60, 184 pp., $6.50 

DOOLIFE INSURANCE AND MEDICINE: The Prognosis and 
Underwriting of Disease by Harry E. Ungerleider and Richard 
S. Gubner. Pub. ’58, 1008 pp., 26 il., $16.50 

DSEXUAL IMPOTENCE IN THE — by Leonard Paul 
Wershub. Pub. ’59, 144 pp., 6 il. $5.75 

DOUROLOGY AND INDUSTRY: Medico-Legal Problems by 

Leonard Paul Wershub. Pub. '56, 176 pp., $5.00 
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COMAN’S BACK by Theodore A. Willis. Pub. ’53, 176 pp. (74x 
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OTHE PLACEMENT OF ADOPTIVE CHILDREN by J. Richard 
Wittenborn. Pub. ’57, 224 pp., $4.75 

OTHE BIOLOGICAL, SOCIOLOGICAL AND PSYCHOLOGI- 
CAL ASPECTS OF AGING by Kurt Wolff. Pub. ’59, 104 pp., 
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OTHE TRANSPLANTATION OF TISSUES AND ORGANS by 
Michael Woodruff. Pub. Sept. ’60, 816 pp. (7 x 10), 336 iL. (1 in 
full color), $25.50 

OOFIRST AID AND RESUSCITATION by Carl B. Young, Jr. 
Pub. ’54, 352 pp., 168 il., $8.50 

Oe OF THE INJURED by Carl B. Young, 

Jr. Pub. ’58, 256 pp., 150 il., $6.75 





| CHARLES C THOMAS © PUBLISHER © 301-327 East Lawrence Avenue @ SPRINGFIELD © ILLINOIS 
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. Am Jur — the law in breadth, for quick, 2. ALR2d — modern law in depth, for all 
reliable answers your cases on the point 





oe VU. S. Reports, Law. Ed. 2d — federal 4. Am Jur Pleading & Practice Forms — to 
law in depth, for federal issues get into and out of court 





et 


i = 
5. Am Jur Proof of Facts — to prove what 
must be proved in court business and legal forms 








Lawyers today are re-evaluating their working libraries in light of the coordinated ... 


TOTAL CLIENT-SERVICE LIBRARY 


Cuts your search time * Enables you to give full service 
fo your clients * Helps you to build a larger practice 


A remarkable development that affects your performance abilities and practice income. 
Your request for full details is welcome. Just write to either company: 


Department A Department A 
The Lawyers Co-operative Publishing Co.| The Bancroft-Whitney Company 


Rochester 3, New York San Francisco 1, California 
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ORLON 


AEG. U. S. PAT. OFF. 


and 
DACRON 


REG. U. S. PAT. OFF, 


are 


trademarks, 
too! 


As this helmet identifies the fireman, our trade- 
marks identify the unique qualities and char- 
acteristics of two of our modern-living fibers, 
“Orlon’’* distinguishes our acrylic fiber; 
“Dacron’’*, our polyester fiber. As we use and 
protect these trademarks, they become more 
meaningful and valuable both to consumers 
and to the trade. 


For handy folders on proper use of the trade- 
marks “Orlon”’ and “Dacron’’, write Product 
Information, Textile Fibers Dept., Section 
AB,E. I. du Pont de Nemours & Co. (Inc.), 
Wilmington, Delaware. 


TEXTILE FIBERS DEPARTMENT 


QU POND 


Qt6. yu 5 pat orf 


BETTER THINGS FOR BETTER LIVING ... THROUGH CHEMISTRY 


*DACRON and ORLON are our registered trademarks. When you use them: Distinguish them—Capitalize and use quotes or italics, or otherwise distinguish by color, 
1) ttering, art work, etc. Describe them— Associate them with their generie terms—for DACRON the generic term is polyester fiber, for ORLON the generic term is 
acrylic fiber. Designate them—As Du Pont’s trademark for its polyester (acrylic) fiber in a footnote or otherwise. 
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Refresh your recollection 2 
EASY! with a CASE CAPSULE in each file 
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WE WHERE LIFE LONG CUSTOMERS BUY WITH CONFIDENCE 
: BECAUSE SATISFACTION IS UNCONDITIONALLY 
- GUARANTEED. 
oe: : 








PROFESSIONAL PRINTING COMPANY, INC. 
NEW HYDE PARK, N. Y. 


Gentlemen: 
Please send me samples of items checked at right and your 
latest catalogue. 


NAME 





ADDRESS 
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[_] Announcements 

[_] Billheads 

[_] Business Cards 

[_] Case Capsule 

[_] Correspondence Cards 
[] Envelopes 

[] Foolscap 

[_] Legal Covers 

[_] Legal Paper 

[] Letterheads 

[_] Memorandum Slips 
[-] Onion Skin 

[_] Petty Cash Vouchers 
[] Receipt Slips 

[_] Reply Envelopes 

[] Self-Sealing Envelopes 
[] Telephone Message Slips 
[] Time Slips 

[_] Utility Envelopes 

[] Will Cover 

[ ] Will Envelope 

[] Will Paper 


For other items — please write. 
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NOW! PERFECT 





PUSH-BUTTON COPIES 


F EVERYTHING! 


ECR SEM 


tas SSB Seen nineren seeing Sarmiento ar evninataneenes- te dianecoseaneseaanenrreccesisetilitamme arti mieten om a 
j 


New Vivicopy 12 office copier is always ready to go. 
Just plug it in, push a button and start copying! The 
automatic color-selector button presets the copier for 
faithful reproduction every time. No wasted copies. 

What’s more, the new Smith-Corona Vivicopy 12 
gives you vivid, sharp, black-and-white copies of every- 
thing on flat, bond-quality paper. Copies are perfect, 
permanent — easiest to read, send or file. 

With Vivicopy 12 you can copy ball point pen sig- 
natures, carbon copies, date stamps, halftones — and 
copy from opaque, two-sided and transparent paper. 
Copies cost just a few cents each. 

For more details about the new Vivicopy 12, just 
fill out the coupon and mail today. You’ll also receive a 
free, informative copying guide — full of practical tips 
for efficient office copying. 

Smith-Corona Vivicopy models priced from $99.50 
Bound-book copier also available at low cost 


s/c] 


SMITH -COROGNA 


DIVISION OF SMITH-CORONA MARCHANT INC 








COPY EVERYTHING IN SECONDS — FOR PENNIES: 


e Wills, deeds, leases, cancelled checks 

® Pleadings, court exhibits, witness statements 

e Contracts, promissory notes, patent application 
drawings 

VIVICOPY 12 PAYS FOR ITSELF: THE NORMAL 

CHARGES YOUR CLIENTS PAY FOR COPIES WILL 

PAY FOR YOUR MACHINE. 





FREE OFFICE COPYING BOOKLET — 
Please send me the free booklet, “Greater 
Efficiency Through Office Copying,”” and more 
information about the Smith-Corona Vivicopy 
12. (Mail to Smith-Corona, 410 Park Avenue, 
New York 22, N. Y. No obligation, of course.) 
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“THE SUPREME COURT,” BY WILLIAM SHARP 
20x27—$25.75 PP 
The gift supreme and bulwark of inspiration for any attorney. Handsome, 
contemporary black and white of today’s ten living Supreme Court 
Justices in action each face a complete character study in 
itself. Limited Edition! There are just 250 copies of this Prestige Print@® 
extant, and it is exclusive with Oestreicher’s. We urge you to place order 
promptly, to be sure of accommodation. Fine framing available, for 
any decor. 
Oestreicher’s, America’s oldest and largest print house, stocks over 
200,000 Old Masters, Moderns, Contemporaries—marines, sporting prints, 
landscapes, religious subjects, signed and unsigned original edition litho- 
graphs, suitable for office or home decoration. (Send 
for catalog illustrating over 500 masterpieces and listing 
over 4700 others, $1 pp.) 


Cui Phils Ine. 


Dept. AB-1 1208 Sixth Avenue, New York 36, N.Y. 
(bet. 47 & 48th Sts.) Open Thursday ‘til 9—PLaza 7-1190 


Error-Proof Legal 
Reference Saves 
Valuable Time 


LAW 
WEEK 


The finger-tip reference to 

all significant decisions, rulings 

and opinions—kept up-to-date weekly. 
Descriptive, all-topic index. 























C T’s free information on statutory costs 
and requirements governing corporation 
filings will make your job of preparing 
papers easier. No less helpful are CT serv- 
ices in effecting corporation filings in any 
state or Canadian province. 

As always, of course, CT information 
and corporate filing services are for 
lawyers only. The nearest CT office will 
give you full details without obligation of 
any kind. 





The Corporation TristCompany 
C T Corparation System 


d Companies 
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| USE LAW WEEK FOR 3 MONTHS AT JUST ONE- 


| HALF THE REGULAR SUBSCRIPTION PRICE and dis- 
| cover the ideal, up-to-the-hour legal notification and ref- 


erence service—an authoritative survey of current. law, 
compiled by experienced attorney-editors. LAW WEEK 
prevents the error of “overlooking” recent decisions, prec- 
| edents and rulings. It keeps you up-to-date on every point. 


NEW COURT DECISIONS of federal district courts; 


courts of appeals; state courts of last resort. 


FEDERAL AGENCY RULINGS are sifted each week 


to provide you with the important ones. 


FEDERAL STATUTES are sent to you as soon as 
they are passed. 


SUPREME COURT DECISIONS, handed down on 
Mondays, are photographically reproduced and sent 
to you the same day (with digests and analyses). 


PLUS MANY EXTRAS: 


Supreme Court Orders, Journal, Docket, Arguments. 
Five-Minute Summary and Analysis of Leading Cases. 
Full text of any opinion or regulation loaned on request. 


Indexes are complete, topical, descriptive, up-to-date. 
Mail this coupon for Special 
Introductory Subscription 


The Bureau of National Affairs, Inc. 
1233 24th St., N.W., Washington 7, D.C. 


Please send us The United States LAW WEEK for a trial period 


of 90 days at your special introductory price of $13.00, including 


installation of Reference Binders with all material contained in the 


| current volume. If we do not continue service after this trial we will 


return Binders and contents at your expense. 


ORGANIZATION .| ....2-..2220200.0-cnereceeees 
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Can you qualify for a WORLD-WIDE practice? 


No long apprenticeship. No rou- 
tine jobs at low wages. Right 
| , x > — from the start—you’re practic- 

: ing law as an officer in the Judge 
Advocate General’s Corps. A 
practice both stimulating and 
satisfying —world-wide in scope. 
Followiug your direct commis- 





YNE. ay! P- sion as an Army First Lieuten- 
| dis. — 2 Se FS, ant*, your assignment to a re- 
ref. sponsible position is immediate. 
ot oe Army attorneys gain invaluable 
prec- ==. experience in a wide variety of 
int. ‘ legal fields—experience difficult 


octal to acquire early in a civilian law 


practice. Your specialty might 
be: Claims; Patents; Litigation; 


week 
4 Real Estate; Procurement; Mil- 
an _ i Sg , itary Affairs; Muitary Justice; 
Legal Assistance; International 
=a Affairs. Your initial assignment 


sent , may be in the United States—or 

, in any country where U.S. sol- 
diers are stationed. Can you 
meet the basic qualifications? 
Then mail the coupon today for 
detailed information. 


*For qualified practicing attorneys, 
a limited number of J AGC appointments 
are available in higher grades. 


Cc 
period 
oe | QUALIFICATIONS 7 
ABAJ- 12-60 
* rs 0 THE JUDGE ADVOCATE GENERAL’S OFFICE | 
i +4 91.29 9 DEPARTMENT OF THE ARMY 
i. A USS. citizen age 21-32. 2. WASHINGTON 25, D.C. 
a Graduated from an approved law Please send me details on Judge Advocate General's Corps opportunities. 


| 

school. (Law students may apply | 
during their senior year.) 3. Ad- NAME | 
mitted to practice before the high- ADDRESS | 
| 

| 

| 
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est court of a state or federal court. 
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1. In good standing before the bar. 
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Views of Our Readers 


(Continued from page 1272) 

Indiana of 1851, as originally adopted 
barred immigration of Negroes into 
the state. Other articles denied suffrage 
to Negroes. The amendments adopted 
in 1881 repealed Article XIII in its en- 
tirety and repealed the various provi- 
sions scattered through the Constitution 
which denied equal treatment to the 
Negroes, The effect of the 1881 amend- 
ment was to grant full rights of citizen- 
ship and suffrage to Negroes. 


S. J. CRUMPACKER 
South Bend, Indiana 


Government Employees and 
the Self-Incrimination Clause 


At the recent Annual Meeting of our 
Association, I introduced a resolution 
recommending that the Association 
favor an amendment to the Constitu- 
tion that in any inquiry by a federal 
judicial, executive or legislative agency 
no government official or employee shall 
have the right to refuse, on the ground 
of possible self-incrimination, to answer 
any question “regarding his official 
conduct”. 

In the account of this matter given 
in the October issue of the Journal 
(page 1082) the crucial words “regard- 
ing his official conduct” were omitted. 

May I take this opportunity of urg- 
ing all members of the Association who 
have views on this proposal to commu- 
nicate them to the Committee on Juris- 
prudence and Law Reform, to which 
this resolution was referred? 

Lewis MAYERS 
New York, New York 


Why Lawyers’ Incomes 
Are Not Larger 

The article by Reginald Heber Smith 
in the September issue of the Journal 
concerning lawyers’ incomes should 
alarm the legal profession; however, I 
submit that Mr. Smith has drawn the 
wrong conclusion from the facts. 


The fact that a large percentage of 
solo practitioners has a low income 
does not warrant the conclusion that 
their incomes will increase by simply 
forming partnerships. Mr. Smith over- 
looks the fact that there is only a cer- 
tain quantum of legal business, and I 
cannot agree that forming partnerships 
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—_ oe for it 
TODAY! 


Send for the leading buying guide for the law 
office, including Engraved Stationery, Type- 
writer Papers, Printing and supplies. 


Only Friend’s offer you the most on: 


@ ENGRAVED STATIONERY our specialty 

@ TYPEWRITER PAPERS matching 5 grades 
@ WILL SETS engraved America’s finest 

@ STATEMENTS engraved & printed 

@ COPY LETTERHEADS many styles 

@ CAP SETS carbon attached to paper 

@ ENVELOPES comp/ete range of sizes 

@ FILING SUPPLIES complete line 

@ LEGAL PADS our *300 used in more off. 
@ STEEL OFFICE FURNITURE complete line 
@ MANY MORE ITEMS for the law office 


One source of supply for all your stationery 
needs . plus every piece matching in 
quality and design. Complete satisfaction 
guaranteed or your money back. Send today 
for your free catalog. 


Our 53rd Year 








H. A. FRIEND & CO., Zion, Illinois 








will appreciably increase the portion 
that lawyers get. I submit that the solo 
practitioners have lower incomes than 
partnership members because, gener- 
ally, they are the less able and stable 
in the profession and, accordingly, do 
not attract the quantity or quality of 
business from which they can earn a 
fair income. However, over and above 
the relative merits of solo practitioners 
vs. partnership members, the most im- 
portant factor that limits the income 
of lawyers is competition from lay 
groups. 

In my opinion, there are two courses 
of action open to the legal profession 
through which it can raise the average 
First, it 
can candidly advise its unsuccessful 


income of its practitioners. 


(Continued on page 1282 
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e Increased law office efficiency 
e@ Improved earnings — since 195) 
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2 pages for each day! 


Time is the lawyer's stock in trade—his 
most precious asset. Good law office man- 
agement demands time conservation, opti- 
mum time utilization, close control over the 
po ow details of reminding, remembering, 
scheduling and time keeping. A well or- 
ganized lawyer cannot afford to rely on loose 
notes, undisciplined jottings on file covers 
and backs of envelopes, or even in memo pads 
which when destroyed leave no record of 
either the reminder or the execution. 

LAWYER’S DAY is the brainchild of a 
busy lawyer, designed exclusively for lawyers. 
It is the five-in-one time record book that 
serves as (1) a daily appointment book, (2 
a “tickler” reminder system, (3) a daily, 
weekly and monthly work planner, (4) a 
time record, and (5) a diary and permanent 
record of all activities and work done. 
LAWYER’S DAY won't let you peepee od 
safeguards against failure to bill A time 
and ALL the expenses chargeable to every 
matter for every client. 


A COMPLETE SYSTEM OF 
LAW OFFICE MANAGEMENT 


@ LAWYER'S DAY © NEW CASE MEMO 
@ TIME-DOLLAR LEDGER SHEETS 


LAWYER'S DAY, used with the NEW 
CASE MEMO to initiate all new case infor- 
mation for firm and staff, and the TIME- 
DOLLAR LEDGER SHEET imprinted on the 
reverse side for posting services from LAW- 
YER’S DAY, constitute a complete office 
system—for indexing, filing recording all 
time and disbursements and billing therefor, 
for each and every matter. The lawyer by a 
few simple entries in LAWYER’S DAY and 
NEW CASE MEMO initiates the procedure. 
His staff does all the rest. 

Try the LAWYER'S DAY system on ap- 
proval. Use coupon below for free somone 
pages and descriptive materials, or month 
fillers for the rest of the year, on a No Ris’ 
trial offer. We pay postage if check ac- 
companies order. If not satisfied, return 
within 10 days for full credit or refund. 


MAIL COUPON NOW! 


DAY-TIMERS, Dept. B-7, Allentown, Penna. 


Please ship LAWYER'S DAY & materials as checked 
— O or send samples & descriptive literature 
only O. 


If you are away from your desk frequently, you 
will want to see our newest “baby’’—the POCKET 
DAY-TIMER. Write for literature and samples. 


SR. SIZE JR. SIZE 


8%" x1l” 8%" x5" 
FULL YEAR'S PAGES 
Jan. thru Dec., 1961 $8.50 0 
MONTHLY PAGES balance 1960 
beginning with 





Available in 2 sizes 


$7.60 0 


, 1960 80¢amo.0 75¢amo.0 


7-RING FULL YR. BINDER  $3.950 $3.75 0 


NEW CASE MEMO with 
TIME-DOLLAR LEDGER 
SHEET ON REVERSE 
SIDE (8%” x 11”) 
NAME 

ADDRESS 

ciTY STATE 


Bill me 


100-$2.500 500-$9.75 0 
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MODERN FACTORING 
AND HOW IT MEETS 
TODAY'S NEW 
FINANCIAL REQUIREMENTS Not long ago an article ap- 
‘agitated 4 peared in the American Bar 
ae ee Association Journal which 
created considerable interest. 
Its title was “Modern Factor- 
© ing And How It Meets Today’s 
New Financial Require- 
ments.” Its subject is espe- 
cially applicable today, as businessmen prepare financially 
for the uncertainties in the money market. 


0 nervicn oF 


G ciat Factors Corp 











Because of the great number of requests we have received 
for copies of the article, we recently reprinted it in booklet 
form. We are pleased to make it available without cost or 
obligation to members of the legal profession. 


In addition, we invite you to 
write for copies of “The Busi- 
ness Growth Plan,” a 16-page 
booklet designed for distribu- 
tion to your clients. It de- 
scribes in nontechnical 
language how factoring, a 
specialized form of commercial financing, provides five ma- 
jor requirements for sound and profitable business growth. 


For free copies, please address your request, speci- 
fying the publication and the quantity desired, to 


Mr. Walter M. Kelly, President. 


In addition to old-line factoring, described in detail in the 
above two booklets, Commercial Factors Corporation offers 
a wide range of credit and financial services, including non- 
notification factoring and accounts receivable financing. We 
also assist many of our clients by advancing funds, on a se- 
cured or unsecured basis, to support inventory, for machin- 
ery purchases, plant expansion programs, mergers, acqui- 
sitions, etc. 


We would be pleased to discuss these services with you in 

detail when the occasions arise. 
€) Commercial Factors Corporation 
One Park Avenue - New York 16, N. Y. 














Mr. Attorney 
you pay for inefficiency 


out of your own pocket! 


MODERNIZE your office and 
office procedures with the help of 


Law Office 
Eeonomies and 
Management 


Edit , 
DANIEL J. CANT 
Consultant on Economics and 


Management Practices for Bar 
Agsociations and Journals 


Published Quarterly in 
May, August, 
November and February 


a “FIRST” 
in its field 


ENTHUSIASTICALLY RECEIVED by the 


| Bar since initially announced in June 1960. 


Although only two issues have been published to date, 
attorneys have advised us that reading LAW OFFICE 
ECONOMICS AND MANAGEMENT has inspired 
them to completely review and modernize their offices 
and office procedures. 


HOW LAW OFFICE ECONOMICS AND 
MANAGEMENT will benefit you: 


A higher standard of professional service 
Increased income 

Controlled costs 

Better perspective toward human aspects 
More informed judgment in client relations 
Broader exposure to current thinking 


Keep your economic house in order — subscribe today! 


CALLAGHAN & COMPANY 
6141 North Cicero Avenve 
Chicago 46, Illinois 





Please enter my order for a one-year subscription to: 
LAW OFFICE ECONOMICS AND MANAGEMENT 
Edited by Danie! J. Cantor 
Published Quarterly in May, Auvg., Nov. & Feb. . $20.00 


Nome 








Address. 
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Views of Our Readers 


(Continued from page 1280) 
colleagues to quit kidding themselves 
and take jobs in other fields or, sec- 
ondly, it can take the hard road and 
bring back to the profession the many 
areas of law that have slipped into the 
hands of laymen. 

It seems quite clear to me that the 
reason why the medical and dental 
professions have forged ahead of our 
profession in income (including the in- 
comes of their solo practitioners) is 
that (1) they have minimal competi- 
tion from lay groups and keep it that 
way by vigorously prosecuting inter- 
lopers and (2) they, very strictly, limit 
the number of persons that they allow 
into their professions annually. 

While there is undoubted merit in 
some of Mr. Smith’s suggestions about 
law office economics and there is prob- 
ably a need to limit the number of 
practitioners, the main area that needs 
attention is the one of unauthorized 
practice of law. It is incomprehensi- 
ble to me that so many lawyers are 
willing to put up with banks, trust com- 
panies, real estate firms, title compa- 
nies, accounting firms, insurance com- 
panies, mercantile firms and the Fed- 
eral Government practicing law through 
laymen. I believe that this Association 
should take the lead in a comprehen- 
sive and long-range program to bring 
balance into the present intolerable 
situation because it will not only bene- 
fit all segments of the profession but 
the public as well. Bring some of this 
business back to the lawyer, and his in- 
come will skyrocket. I do not believe 
that it is unreasonable to require that, 
if such entities wish to practice law, 
they engage persons who have gone to 
law school and passed the Bar. 

In conclusion, it is important to ap- 
preciate fully the distinct disadvantage 
that lawyers have, under the strict dis- 
cipline of their ethics, in trying to com- 
pete with lay competitors who can use 
the most modern advertising tech- 
niques. It is grossly unrealistic to flat- 
ter oneself that word-of-mouth adver- 
tising can compete with TV, radio, 
newspaper, billboard, and other ad- 
verlising means. It is because of this 
disadvantage that legal associations 


must promote the ends of their mem- 
bers. As a final thought for considera- 
tion, I suggest that the psychiatrists will 
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take over the criminal law field with 
their undeveloped, unproved, but none- 
theless attractive theories which re- 
ceive such wide publicity, if the law- 
yers are not on their toes. 

Georce C. DrEos 
Washington, D. C. 


Needed—Fewer Lawyers 
But Better Education 

Concerning three problems discussed 
in recent issues of the Journal which | 
believe are necessarily related, namely, 
lawyers’ incomes, the “shortage” of 
lawyers and the disrepute in which the 
profession is held by the public, I 
maintain that there is far too little of 
the first, none of the second and no 
more than a justifiable amount of the 
third. It is the great surplus of persons 
allegedly trained in the law which is 
the most basic reason for the shameful 
economic status and disrepute of the 
profession. 

No law of economics is more basic 
than that of supply and demand. In- 
evitably, it affects the employment of 
lawyers. Lawyers, in the majority, are 
compelled by the operation of the law 
of supply and demand to become mere 
legal mechanics to eke out an existence. 
The problem has its inception in legal 
education. There are too many law 
schools to begin with. 

If only full-time day schools were 
functioning, the problem would be par- 
tially resolved. in what other “learned 
profession” can one obtain part-time, 
evening, yes, “mail order” training? 
Even barber “colleges” require full- 
If accredited 
law schools were limited to full-time 


time day attendance. 


day schools requiring a bachelor’s de- 
gree for admission, with a full-time 
curriculum, instead of 12-15 hours of 
class, as at present, avoid spending so 
much time on the case method of study, 
increase the course to four years, they 
could turn out graduates as fully pre- 
pared to start practicing as are those 
in other fields and of a higher quality 
than under the present system. 

A second improvement in legal edu- 
cation should be elimination of the 
misplaced and erroneous emphasis on 
grades as proof of one’s suitability for 
the law. After the filtering process of 
college and law school, the general in- 
telligence level of graduates is at the 
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same time relatively high and close in 
degree. How can one be designated 
with exactitude as Number 41 and an- 
other as Number 42 and with what sig- 
nificant difference? And this in light 
of the fact that two answers to test 
questions reaching opposite conclu- 
sions can be graded nearly the same 
because of the “reasoning” used. 

All employers want only the top 5 or 
10 per cent. Why not 11 per cent or 
8753 per cent. To illustrate this ab- 
surdity, during World War II, a class 
of thirty-five was reduced ultimately to 
two. When they graduated, one person 
was first in his class. The other was 
second, but also last! 

A smaller supply of better qualified 
and trained law graduates would dry 
up the ready source of material for 
industries 
agencies which prey upon those below 
the top 10 per cent to obtain persons 
with some law training at salaries com- 
parable to common laborers. 


certain and government 


Another indictment stemming from 
the erroneous emphasis on marks in 
law school is the lack of attention to 
character. Intellectual prowess, with- 
out moral direction, is the same as 
brute physical strength. Quickness of 
mind or retentiveness of memory can 
be as good in the worst criminal as in 
a saint. There would be no need for a 
“client’s security fund”, which by its 
very existence tends to impugn the 
integrity of lawyers, if men of better 
character were admitted to practice 
and an adequate income could be re- 
alized by lawyers, generally. 

Finally, if the profession itself was 
more democratic and had a better cross 
section representation on governing 
bodies, more attention would likely be 
paid to critical matters such as un- 
authorized practice. Witness the en- 
croachment on legal work by trust 
companies, government agencies, real 
estate brokers and estate planners. 
While new laws are being passed every 
day and it is an increasingly complex 
society, the percentage of national in- 
come spent for legal services continues 
to decrease. 

Efforts in these two directions, | 
believe, would help greatly to solve all 
three problems. 

Tuomas J. Moore 
Cleveland, Ohio 
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lf your client believes that his property was as- 

sessed incorrectly and his taxes are unfairly 
high... how should he seek to have them reduced? He 
might protest to the tax assessor. but the burden of proof 
is usually on the taxpayer. 
inequity, he is not likely to secure a reassessment. Most 
assessors have heavy work loads and must use their per- 
sonnel only where there are substantial grounds for be- 
lieving a correction is needed. 


Unless he can show a clear 


To prove inequity usually requires a survey of assessments 
and taxes on similar properties. It may call for a study of 
assessment practices on classes of property to learn wheth- 
er, for example, residential properties as a whole are 
bearing too light an assessment burden as compared to in- 
dustrial properties. Sometimes it is desirable to show ratio 
of assessed value to the fair market value of various prop- 
erties. Where the ratios differ widely, an apparent case of 
inequity may be made. 

Such surveys and studies should be documented factually 
by reports of size, usage, construction characteristics, and 
sale prices, among other factors. Studies of this nature call 
for the experience and seasoned judgment of a valuation 
expert. Many professional advisors have found that the 
best answer to tax assessment problems is to suggest that 
their clients retain the services of an appraiser or apprais- 
ers having a staff qualified to perform this work and pre- 
pare written reports that will command respect from taxing 
authorities. 


In over 50 years of experience, the Marshall and Stevens 
organization has assisted both taxpayers and assessors with 
the difficult problems of property valuation. A nation-wide 
firm, Marshall and Stevens offers a staff of appraisal engi- 
neers expert in tax valuation matters. A copy of the in- 
formative booklet, The Purposes of Appraisals, is yours for 
the asking. Just write Marshall and Stevens, Department 
13, 6 Church Street. New York 6. New York. Other offices 
in Chicago, Cincinnati, Dallas. Denver, Detroit, Houston, 
Los Angeles, Miami, Minneapolis, Montreal, Philadelphia, 
Phoenix, St. Louis, San Francisco, and Vancouver, B.C. 





“Shakespeare Cross-Examination”’ 


\l ANY OF OUR readers have suggested that the series 


of articles on the authorship of the Shakespeare works. 


which was published in the pages of the Journal in 1959 


and 1960, be printed in permanent book form. 


The Board of Editors of the Journal has determined that 


a pre-publication price could be set at approximately $2.25 


a copy if enough readers are interested. The book would be 


clothbound, with approximately 160 pages of text. 


} 





Journal readers who are interested are asked to order 


eir copies in advance by using coupon printed at right. 


l{ enough orders are received, the Board will proceed with 


e publication, and the book will appear probably early 


“xt year. 








American Bar Association Journal 
1155 East 60th Street 
Chicago 37, Illinois 


Please send me _____ copies of Shakespeare Cross- 
Examination when it is printed. I understand that the 
special pre-publication price will not exceed $2.25 and 


that you will bill me after I have received my order. 
Name (Please print) 


Street Address __ 


Cityand State 
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CAN YOU 
PASS THIS 


ONE-MINUTE TEST? 


If you can’t find the answer in one minute 
check with Words and Phrases! 


WEST PUBLISHING CO. 
275 Bush St., St. Paul 2, Minnesota 


Send me free information on how 
Words and Phrases gives me au- 
thoritative answers in just one 
minute. 


NAME 





ADDRESS 
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Suppose a statute grants to a rail- 
road company a right of way over 
public lands for railroad purposes 


Would drilling for oil fall within the 
grant for "railroad purposes’? 


If it took you more than one minute 
to find your answer (a United States 
Supreme Court case) you owe it to 
yourself to see how WORDS and 
PHRASES can simplify your research 
problems. 





The Importance of Central Files 


of Divorce Records 


Although there is a great demand for statistics on divorce and annul- 
ments, the authors point out that almost a third of the states of the 
Union either keep no central records on such matters or keep in- 


adequate records. 


by Max Rheinstein * Professor of Law at the University of Chicago 
and Alexander Plateris * of the National Office of Vital Statistics 


I. Two Systems of Filing 
Divorce and Annulment 
Records 


| NFORMATION ABOUT divorces, 
annulments and decrees of declaration 
of nullity of marriage,' is of impor- 
tance in many professional fields. Per- 
sons involved in, or affected by, a di- 
vorce need documentary information 
on individual decrees. Beyond the legal 
importance of information for individ- 
ual cases, there has been and continues 
to be a growing demand from many 
professional fields, including the law, 
for statistical information on the trends 
and general characteristics of divorces 
in this country. 

Two systems of filing divorce rec- 
ords are used in the United States. In 
all states, the basic documents pertain- 
ing to divorces are kept in the dockets 
of the court by which the decree was 
granted. In fifteen states, the local sys- 
tem of filing divorce records is the only 
In the other 
states the law requires a “statistical 
record” of each divorce, which is to 
contain basic identifying information 


source of information. 


relating to the decree, to the marriage 
being dissolved and to the parties con- 
cerned, This record is preserved in 
central files maintained by the state 
in the state office of vital statistics, 

are central files of birth, death 


and marriage records. The states and 
areas that maintain central files of di- 
vorce records are shown in the map 
on page 1286. The maintenance of 
statewide central files of divorce rec- 
ords lags markedly behind that of 
records of other vital events. 

As against a system of local filing 
of divorce records, the system of state- 
wide files has several important advan- 
tages. First, it provides either a central 
reference service for persons who need 
documentary evidence of the decree 
from the county in which it occurred, 
or even a single central agency for 
certifying to the fact of a divorce. Sec- 
ondly, it makes statistical information 
from the divorce records available to 
public and private agencies, groups 
and individuals who are in need of 
such information for policy formula- 
tion, legislation and scientific research. 


Il. The Importance of 
Statewide Central Files 


1. Proving that a Divorce 
Was Granted 

Due to the lack of central files of 
divorces in many states it is frequently 
difficult, as well as costly, to prove that 
a divorce has or has not been granted. 
There are cases in which one spouse 
may be divorced and perhaps remar- 
ried without the knowledge of the other 
spouse. If parties to the divorce are 
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residents of different states, each party 
is entitled to obtain a divorce in his or 
her state of residence. Ex parte decrees 
are obtained in some cases of migra- 
tory divorce. Where one of the spouses 
moves temporarily to a state with a 
permissive divorce law exclusively for 
the purpose of obtaining a decree of 
divorce, notice is not always person- 
ally served upon the out-of-state de- 
fendant. The prevailing system is to 
send notice by registered mail to the 
non-resident; but, if his address is un- 
known to the plaintiff or if the plaintiff 
claims that it is unknown, the notice 
is served by publication in local news- 
papers that in all probability will not 
be read by the out-of-state defendant. 
It is possible therefore, that a defend- 
ant may not know that a divorce has 
been granted, or, if granted, in what 
county and at what date. Even more 
frequent are the cases in which a party 
to a marriage is frustrated in his ef- 
forts to find out about prior marriages 
or divorces of his spouse. The National 
Office of Vital Statistics occasionally 
receives letters which reveal the plight 
of such persons. One woman recently 
wrote: 

It is important to me to be able to 
find out about the marriage or mar- 
riages and divorces of my husband... 

I find that in the United States each 


1. Hereafter absolute divorces, annulments, 
and decrees of declaration of nullity of mar- 
riage will be referred to as divorces. 
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ALASKA 


Va 


nawan > 


MAINTAINING CENTRAL FILE OF DIVORCE RECORDS 
SEPTEMBER 1999 








AREAS MAINTAINING CENTRAL FILES OF DIVORCE RECORDS 


VIRGIN 
SLANDS 








State has charge of records pertaining 
to divorces and marriages taking place 
within its own jurisdiction. When I 
ask the State for information they in 
turn refer me to the county within the 
State which has the only records on di- 
vorces and marriages within its bound- 
ary. How can I possibly write and pay 
each county in each of the 48 States 
$2.00 to find out if my husband was 
married and divorced in that particu- 
lar county? 

Not until May Ist, 1958, did I know 
my husband had remarried February 
25th, 1958, in... To think I was living 
with a bigamist is indeed shocking. I 
found out this information because 
this wife was looking for him and he 
had evidently slipped up by losing 
one of his calling cards... He left me 
the last of March 1958, telling me he 
was getting another job in the East... 
He has never returned and I presume 
he has again remarried another inno- 

. cent victim. I do think the laws of the 
land should protect other women and 
men from such individuals. . . 


Difficulty may arise not only to the 
parties to a marriage, but also to other 
persons, such as members of their 
family and other relatives, as well as 
agencies interested in determining na- 
tionality, social security rights, rights 
of succession on death, claims for sup- 
port, pension rights, insurance claims, 
family allotments and other matters. 

To prove that a decree has been 
granted usually a transcript of it has 


to be produced: 
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When obtainable, an exemplified 
copy of the decree should be produced 
for the purpose of proving a divorce, 
and will not be sufficient proof unless 
it recites all the jurisdictional facts. . . 
Generally, a fact of a divorce may not 
be established by general repute or 
the testimony of a witness; but where 
the records have been destroyed, parol 
evidence is admissible to show a di- 
vorce.* 


The proof that a divorce has been 
granted is needed in all cases where 
the issue depends upon marital status, 
except in a limited number of situa- 
tions where a presumption of validity 
of a remarriage operates. The proof 
that a particular person has been di- 
vorced is required in a number of situ- 
ations. It is not possible to make an 
exhaustive list of such situations here, 
but several of the more common ones 
will be mentioned. 

(a) The proof that a divorce decree 
has been granted is needed by the 
parties to the divorce when freedom to 
remarry is to be established. 

In an application for a marriage 
license the applicant must state the fact 
of a prior marriage and of its termina- 
tion by death, divorce or annulment. 
The officer responsible for the issuance 
of the license is entitled to require 
proof of the termination of the prior 
marriage and in the case of a divorce 
or annulment he will, as a rule, not be 
satisfied with any evidence other than 
that furnished by an authenticated 
copy of the decree. Inspection of the 
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decree will be of special concern in 
those states in which the law prohibits 
the remarriage of certain divorced 
persons or allows remarriage only after 
the expiration of a certain period of 
In cases of that latter kind, free. 
dom of remarriage cannot be proved 
without proof of the date at which the 
prior marriage was dissolved. 


time. 


(b) The crime of bigamy consists of 
the conclusion of a marriage at a time 
when the person so doing, or his part- 
ner, is still bound by the tie of a prior 
marriage. The prosecution has the bur- 
den of proving not only that a prior 
marriage had been concluded at some 
time, but also that it was stili in exist- 
ence at the time of the remarriage. 
That latter proof cannot be made with- 
out establishment of the exact date of 
a divorce alleged by the accused to 
have preceded the remarriage. 

Presentation of documentary evi- 
dence of that date is thus necessary for 
the prosecution and may, in many 
cases, also be advisable to the defense. 


(c) Documentary proof of a divorce 
is frequently necessary in matters of 
succession to property upon a person’s 
death. If it has been proved that a 
decedent has at some time concluded a 
marriage with a certain person, that 
person’s claim to a surviving spouse's 
share in the estate, to dower, to a sur- 
viving spouse’s award, or to similar 
rights can, as a rule, not be denied un- 
less the opposing claimant can prove 
that the marriage had been dissolved 
by divorce or annulment at some time 
prior to the death of the decedent. 
Only where the decedent had entered 
upon a new marriage before he died 
will it be presumed, at least as a gen- 
eral rule, that his earlier marriage had 
been effectively dissolved prior to such 
remarriage. In practically all other 
cases the proof of divorce or annul- 
ment cannot be made in any way other 
than through the transcript of the 
decree. 

Rights of succession upon death as 
well as pension rights, claims under a 
policy of life insurance, claims to share 
in an award made under a wrongful 
death statute, claims to social security 
benefits, as well as numerous other 





2. 27A C.J.S., Divorce, §185. 
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rights may depend upon the validity of 
the marriage of the claimant to another 
person alleged to be the claimant’s 
spouse, legitimate parent or legitimate 
relative in some other degree of con- 
If the marriage on the 
basis of the validity of which such 


sanguinity. 


rights are claimed has not been the 
first of the person in question, it may 
become necessary for the claimant to 
prove the validity of the marriage. 
Generally, it is true, it will be presumed 
that in the case of a remarriage, all 
previous marriages of the person in 
question have been effectively termi- 
nated before the conclusion of the new 
one. However, this rule is not invari- 
ably applied and it may thus well be 
necessary for the claimant to furnish 
positive proof of a divorce of a mar- 
riage concluded prior to that on the 
validity of which the claimant’s alleged 
right is based. For any such proof a 
transcript will be necessary. 

(d) The validity of a marriage may 
have to be established for tax purposes, 
especially to obtain the privilege of 
filing a joint tax return, the income tax 
exemptions for a spouse and legitimate 
children, the marital deductions of the 
estate tax and the gift tax, or to claim 
the husband-wife tax rate in matters of 
state inheritance tax. All these privi- 
leges can be claimed only by parties 
living in legitimate wedlock, and in 
order to make such proof it may be 
necessary to prove the fact or the date 
of a prior divorce. 


(e) The proof that a divorce has 
taken place may be needed in litigation 
between alleged spouses, such as suits 
for separate maintenance, child cus- 
tody, alimony, property settlement, ju- 
dicial separation, as well as in suits for 
marriage dissolution, in order to prove 
or to disprove that two persons are 
validly married to each other. 


(f) Proof of a divorce as part of the 
proof of the validity of a subsequent 
narriage may be required in the appli- 
ation for a passport as well as in all 
proceedings, judicial or administrative, 
equiring proof of nationality. 

(g) Finally, the divorce record may 
be needed to prove facts connected 
vith the decree beside the divorce it- 
-elf. Thus, if the wife’s name has been 


hanged by the decree of the divorce 


court when granting the divorce, the 
record may have to be used as a proof 
of such change of name. 


These are but examples of situations 
where the ability to produce a tran- 
script of a record of divorce may be 
necessary to private citizens, parties to 
the divorce or others, 


2. Procedures and Problems 
in Obtaining Divorce Records 


Because of the great importance of 
documentary proof of a divorce, it is 
important that a copy of the record 
be easily available to individuals and 
agencies who need them in legal or 
administrative proceedings. Such peo- 
ple do not always know in which 
county the decree was granted, if in- 
deed it was, but they may know the 
state or states in which the alleged 
plaintiff has resided and where he 
might thus have obtained a divorce. 
If these 


files of divorce records, it is a simple 


states maintain centralized 
matter to write to the office of vital 
statistics to obtain either a certified 
copy of the record or the name of the 
county and county clerk where the 


decree was originally filed. 


In states that do not maintain cen- 
tral files of divorce, the procedure is 
difficult, time consuming and costly. 
Persons interested in obtaining a tran- 
script of a divorce record in such 
states who do not know in which court 
the decree was granted are obliged to 
write to all courts having divorce juris- 
diction in the state. In some cases it 
may be necessary to write several hun- 
dred letters. Frequently court clerks 
charge for the search of their files, 
even if the requested record cannot be 
located. The answers of some court 
clerks may be delayed. The delay and 
expense can be considerable. 


A system of central files also pro- 
vides security for the records. Not all 
county records are maintained in fire- 
proof storage, and occasionally the 
archives of a court are destroyed. By 
maintaining a system of central files 
the state preserves the divorce records 
even if the court files are destroyed and 
thus makes it possible for the persons 
concerned to obtain a transcript with- 
out delay. 
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Central Files of Divorce Records 


Ill. The Importance of Central 
Files of Divorce 


1. Divorce Statistics 

Nationwide statistics of divorces, an- 
nulments and other vital events are 
collected from state vital statistics of- 
fices, analyzed and published by the 
National Office of Vital Statistics, Pub- 
lic Health Service, U. S. Department 
of Health, Education and Welfare. At 
present divorce and annulment statis- 
tics lag behind other fields of vital sta- 
tistics because not all states report the 
necessary information. States where all 
information concerning divorces and 
annulments is kept in court dockets are 
not able to report detailed statistical 
data; occasionally they are not able to 
report even the total annual figure for 
divorces and annulments granted in the 
state. 


For the year 1958, the total annual 
number of divorces and annulments 
was not reported for Kentucky and 
Louisiana. Moreover, totals for seven 
states were incomplete and those for 
five states were estimated. Thus, com- 
plete state totals were available only 
for thirty-four states. 


The detailed characteristics of the 
divorces, or of the persons divorced, 
are reported by a still smaller number 
of areas. For 1958 divorces and annul- 
ments by month were reported by 
thirty-three states and the District of 
Columbia; divorces and annulments 
by legal grounds were reported by 
thirteen states; by party to whom 
granted, and by duration of marriage 
in years were reported by twelve states. 
Twelve states reported divorces and 
annulments by the number of children 
involved, but the definition of children 
to be reported varied widely. Nine 
states gave information about divorces 
distributed by the state where marriage 
was performed, six by color of hus- 
band and wife, and six by the number 
of times husband and wife were mar- 
ried, 


The national total is estimated from 
the available data. The detailed statis- 
tics that are published are necessarily 
limited to the states reporting a given 
item of information. 
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Practically a!' countries of the world 
report their divorces to the Statistical 
Office of the United Nations to be pub- 
lished tn the Demographic Yearbook. 
The symbol “U” is used in the Year- 
book to denote countries that provide 
divorce statistics “stated to be affected 
by irregularities and incomplete cover- 
age”. In the Western Hemisphere only 
the United States and Puerto Rico were 
marked “U” in the 1958 issue of the 
Yearbook, as was one European coun- 
try out of thirty reporting.* 

The Bureau of the Census of the 
U. S. Department of Commerce also 
collects information on marriage dis- 
solution, but with an emphasis on dif- 
ferent aspects of the problem. Vital 
statistics consist of data on vital events, 
in our case on divorces and annul- 
ments, and on the parties at the time of 
the decree. The Bureau of the Census 
information is collected about various 
characteristics of the population, in- 
cluding marital status. The classifica- 
tion of marital status used in the 1950 
census included: single, married, wid- 
owed, and divorced; the married popu- 
lation is further classified into “spouse 
present” and “spouse absent”, and the 
“spouse absent” category is subclassi- 
fied into “separated” and “other”. The 
group “spouse absent-separated” com- 
prises persons living apart from their 
spouses because of marital discord, but 
not divorced irrespective of whether 
they have obtained a legal separation 
or not. The group “spouse absent- 
other” includes persons living apart 
from their spouses for reasons other 
than marital discord. Thus, the census 
gives information about the separated 
population about which no vital sta- 
tistics are available. 

Census data about divorced persons 
can not be substituted for the vital 
statistics approach. The census shows 
only the characteristics of the popula- 
tion at the time of the enumeration. 
Only those divorced persons that are 
not remarried at the time of enumera- 
tion are counted as divorced; infor- 
mation about the annual number of 
divorces, the characteristics of divorced 
husband and wife at the time of the 
decree, number of children and de- 
tailed data concerning the decree are 
not provided. Responses to the census 
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questions are obtained from a member 
of the household who may not know 
the necessary answers. Even the inter- 
ested person may not remember the 
facts, especially those connected with 
law. Thus, census data and vital statis- 
tics give information about different 
though related and complementary sub- 
jects and can not be used interchange- 


ably. 


2. Divorce Statistics 
in the Past 

The methods of collecting informa- 
tion about divorces have varied greatly 
in the United States during the last 
seventy years. The first nationwide col- 
lection of divorce statistics, was made 
in 1887; it was authorized by the Con- 
gress in response to numerous peti- 
tions. Information was collected di- 
rectly from courts granting divorces 
for the period from 1867 to 1886, and 
A Report on Marriage and Divorce in 
the United States, 1867 to 1886, was 
published by the Commissioner of 
Labor in 1889, Data for the following 
twenty-year period (1887-1906) were 
collected by the Bureau of the Census 
and published in 1909, together with 
those for the earlier twenty years, under 
the title Marriage and Divorce 1867- 
1906. This contains only seven tables 
on marriages, but forty-six tables on 
divorces. In 1917, because of the war, 
data were collected only for 1916. For 
the years 1907-1915 and 1917-1921, 
estimates based on the records of se- 
lected states were published by the 
Bureau of the Census. In 1922 a year- 
ly publication, Marriages and Divorces, 
was started by the Bureau of the Cen- 
sus, devoted mostly to divorce statistics, 
and was published through 1932. In 
most issues the following information 
concerning divorces can be found: 
number of divorces, divorce rates, par- 
ty to whom the decree was granted, 
number of children of the divorced 
couples, legal grounds for divorces, 
number of divorces by counties. Be- 
ginning with 1926, information about 
annulments was published also. The 
Marriages and Divorces issue of 1932 
was abbreviated, and in 1933 its pub- 
lication was discontinued. 

For the years 1933-1936 estimates 
were made by S. A. Stouffer and L. M. 
Spencer and published in the American 
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Journal of Sociology* in the January, 
1939, issue. For the years 1937-1945 
estimates were published by the Na- 
tional Office of Vital Statistics in 
1947.5 The state totals and rates have 
been published annually since 1946, 
and the detailed characteristics since 
1948. 

The system of periodic surveys, with 
field workers collecting information 
from every divorce court, as it was 
done in 1867, 1907 and 1917, requires 
an involved organization and is very 
expensive. There are in the United 
States approximately 3,000 counties, 
and usually each county has one di- 
vorce court, An annual collection of 
divorce statistics from the files of di- 
vorce cases in all these courts would 
require a numerous staff of field work- 
ers engaged in extensive travel and in 
time-consuming collection of statistical 
information from the court files. Fre- 
quently all documents pertaining to a 
particular decree are filed together in 
one jacket. 


The method of court clerks reporting 
directly to the National Office of Vital 
Statistics as used at present for the an- 
nual statistics from some states, may 
provide approximate state totals, but is 
useless for detailed data. The only 
method of collecting divorce and an- 
nulment statistics that can lead to con- 
tinuous, permanent results is one in 
which the state offices and the National 
Office of Vital Statistics work together. 
This method is used for collecting all 
vital statistics: births, deaths, mar- 
riages and the data on divorces and 
annulments that the National Office of 
Vital Statistics is able to obtain. 


3. Recent Developments 
During recent years the National 
Office of Vital Statistics has initiated 
a comprehensive program aimed at the 
improvement of national divorce sta- 
tistics. Beginning in January, 1958, a 
Divorce Registration Area (DRA) was 
inaugurated. In order to be included 





3. Statistical Office of the United Nations, 
DemocraPHic YEARBOOK, 1958, Table 24, pages 
460-63. 

4. Samuel A. Stouffer and Lyle M. Spencer, 
Recent Increases in Marriage and Divorce, 
44 Amer. J. or Soctotrocy 551-554 (January, 
1939). 

5. National Office of Vital Statistics, 27 Vrrau 
Sratistics—SpeciaL Reports 171-172. 
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in the DRA, each state must meet cer- 

tain established criteria concerning the 

records and the reporting of divorce 
decrees. These criteria are: 

1. A state must maintain central 
files of divorce records. 

2. All local areas within the state 
must report regularly to the cen- 
tral state office. 

3. A record form containing a spec- 
ified minimum set of statistical 
items must be employed. The 
items required were developed 
by the Public Health Conference 
on Records and Statistics, a co- 
operative conference of the Pub- 
lic Health Service and the several 
State Departments of Health. 

4. An agreement between the state 
office and the National Office of 
Vital Statistics on joint testing 
of registration completeness and 
accuracy. 


While thirty-five states maintain cen- 
tral state files of divorces, not all of 
these states have satisfactory report 
forms, as required by the third cri- 
terion. The items included on the vari- 
ous state forms for reporting divorce 
decrees to the state differ from state to 
state. To facilitate the improvement of 
the record forms and to promote uni- 
formity of the information, the Public 
Health Conference on Records and Sta- 
tistics adopted a Standard Record of 
Divorce or Annulment and recom- 
mended it as a model to the states. The 
statistical items of information on the 
Standard Record are: date and place 
of birth of husband and of wife, their 
place of residence, number of “this” 
marriage, race or color, occupation, 
business or industry, date and place of 
the marriage, number of children un- 
der 18 years of age, plaintiff, the person 
to whom the decree was granted, legal 
grounds for decree, date and place of 
decree. Some states have changed their 
record forms in order to include all the 
minimum required items, 

The fourth criterion, concerning the 
accuracy and completeness of report- 
ing, was designed to help the states and 
the federal vital statistics program to 
detect and locate sources of error in 
the records which might affect the use 
of these documents in legal proceedings 
and statistical analyses. 
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On the basis of these criteria, eight- 
een states and the Virgin Islands are 
qualified for, and included in, the 
DRA. The remaining states and areas 
maintaining central files of divorce 
records do not qualify primarily be- 
cause of the lack of required informa- 
tion on their divorce records. It is 
expected that the DRA will grow and 
eventually include all the states. The 
Registration Areas for births, deaths, 
and marriages were started earlier on 
basically the same lines. Today the 
Birth and Death Registration Areas in- 
clude all states, and the Marriage Reg- 
istration Area includes most states. 


IV. Use of Divorce Statistics 


1. The Demand for Divorce 
and Annulment Statistics 

In view of the fact that our divorce 
statistics are far from satisfactory, it 
seems surprising that there is a rather 
large demand for them. This demand 
takes two forms: (1) requests for spe- 
cific divorce data received by the Mar- 
riage and Divorce Analysis Section of 
the National Office of Vital Statistics 
and (2) requests for the periodical 
tabulations of data. The specific di- 
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vorce data are of direct interest and 
use to persons or institutions that re- 
quest them. The tabulations are used 
for publications, and thus in part satisfy 
the demand for divorce statistics of the 
public at large. A mailing list main- 
tained by the National Office of Vital 
Statistics shows a more permanent kind 
of interest in the statistics. It is pos- 
sible to identify the persons, groups, 
agencies and institutions that show in- 
terest in divorce and annulment sta- 
tistics. An interesting point about the 
mailing list is that 43 per cent of the 
addresses are from fifteen states that 
do not have central files of divorce 
records; it appears that divorce sta- 
tistics are greatly in demand in states 
that do not participate in collecting 
these statistics. 


2. The Users of 
Divorce Statistics 


(a) Legislation is one of the fields 
where information on divorces is occa- 
sionally used, and could be used to a 
much greater extent if divorce statistics 


were more complete. There are re- 
quests for information from the offices 
of Senators and Congressmen. More- 
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over, the co-operation of the National 
Office of Vital Statistics has been re- 
quested by the Joint Legislative Com- 
mittee on Matrimonial and Family Law 
of the State of New York. 


(b) Various governmental agencies 
and advisory groups have used statisti- 
cal data on divorces in their fact-find- 
ing reports and publications. 

(c) Local governments use divorce 
statistics for community planning pur- 
poses, such as planning of housing, 
education, help to children of broken 
homes, etc. The Federal Housing Ad- 
ministration receives such data regu- 
larly. 

(d) Churches strive to prevent fam- 
ily disorganization and to preserve and 
restore family unity. Clergy and reli- 
gious bodies are users of statistical 
information on divorces. The interest 
in federal publications is shown by re- 
quests received from churchmen of 
various denominations. 

(e) Voluntary organizations inter- 
ested in the welfare and stability of 
families and in family education are 
among the users of divorce statistics, 
and many of them receive regularly 
federal publications on this subject. 

(f) Business organizations, cham- 
bers of commerce and institutions for 
marketing research constitute a large 
percentage of users of marriage and 
divorce statistics. In order to make 
estimates of the future demand for 
various types of merchandise, informa- 
tion is required about the number and 
characteristics of families and married 
couples. For this purpose data about 
the formation and dissolution of fam- 
ilies are important. 


(g) Both teachers and students of 
the family use divorce statistics. Teach- 
ers use data for their classes, and stu- 
dents request them for class papers on 
family problems. It can be expected 
that the number of their requests for 
information on various specific prob- 
lems connected with divorces will rise 
as high school and college courses on 
preparation for family life increase. 

(h) Numerous requests for divorce 
statistics come from the press. Editors, 
reporters and free lance writers are 


strongly represented among the users 
of divorce data. 
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3. The Persons Engaged in 
Research Using Divorce 
Statistics 

A special category of users of di- 
vorce statistics are persons who utilize 
the available data for research pur- 
poses, notwithstanding ‘he limitations 
of the data. This fact shows the demand 
for such information and hints at the 
possibilities of the use of divorce sta- 
tistics in scientific research when such 
statistics become complete and uni- 
form. 


A survey was conducted of persons 
engaged in research utilizing statistics 
of divorces, annulments and disrupted 
families. A comprehensive question- 
naire was sent to a selected list of 
persons active in this area; 140 com- 
pleted questionnaires were returned 
and analyzed. 


Two questions are of special inter- 
est: “Type of organization with which 
you are affiliated” and “Please indicate 
each of the principal uses which you 
make of statistics and/or research find- 
ings relating to family dissolution.” 
These two questions provide us with in- 
formation about the type of researchers 
using divorce statistics and the type of 
research for which they are being used. 
One hundred and three of the respond- 
ents, or 74 per cent of them, are affili- 
ated with colleges or universities, on 
the faculty of the following depart- 
ments and schools: sociology, law, 
political science, business, psychology, 
economics, social work and home eco- 
nomics. The largest group among the 
college and university teachers are soci- 
ologists, the second largest group are 
teachers of law. Of the remaining 
thirty-seven respondents, six work for 
business organizations, fourteen for the 
government, six for private social serv- 
ice, two for private research agencies, 
and nine for other kinds of institutions. 

It is impossible to say whether such 
a distribution is representative of the 
national total of researchers utilizing 
data on divorce. However, such a dis- 
tribution could be expected; the great 
majority of researchers are affiliated 
with institutions of higher learning, 
while the number working for business 
and the Government is comparatively 
small. There are many users of divorce 
statistics, but only a few persons utiliz- 
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ing them for scientific research. It is 
impossible to estimate the number of 
persons engaged in research utilizing 
divorce statistics throughout the United 
States, 


4. The Types of Research 

The questior naire classifies research 
for which the divorce statistics are 
used into seven categories. One and the 
same respondent can obviously engage 
in more than one type of research, 
many of them engage in all seven. 

One of the fields of research where 
statistics of divorces, annulments and 
family disruption are used is juris- 
prudence and sociology of law, namely, 
studies of legal grounds for divorce in 
relation to underlying social causes, 
comparative divorce law, and divorce 
procedures and underlying social 
causes. Fifty-five respondents, or 39 
per cent, have been doing this type of 
research. 

Divorce statistics were used also as 
supplementary or reference data in the 
development of legislative proposals 
concerning marriage, divorce, child 
and family welfare, and mental health. 
Thirty-eight persons, or 27 per cent, 
were engaged in this type of work. The 
most widespread type of research is 
the combined field of demography and 
sociology encompassing studies on 
demographic trends in family forma- 
tion and dissolution, and in the num- 
ber of households and families, demo- 
graphic and social factors associated 
with divorce trends, characteristics of 
the divorced population, children af- 
fected by family dissolution, participa- 
tion of women in the labor force, and 
composition of households and fam- 
ilies. One hundred and _ twenty-three 
respondents, or 88 per cent, reported 
themselves engaged in research of this 
type. Eighty respondents, or 57 per 
cent, were engaged in sociopsychologi- 
cal research dealing with attitudes or 
detailed personal problems associated 
with family dissolution; divorce sta- 
tistics are being used primarily as 
reference or supplementary data for 
this type of study. Ninety-three per- 
sons, or 66 per cent, were utilizing 
divorce statistics in training and teach- 
ing programs. Studies concerning ad- 
ministrative policy, program needs. 
projections of program loads, com- 
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nunity service needs, judicial and 
court programs, registration of di- 
vorces and annulments, family counsel- 
ing, child welfare, and general welfare 
programs were made by fifty-five re- 
spondents, or 39 per cent. Lastly, one- 
hundred respondents, or 71 per cent, 
were utilizing divorce statistics as sup- 
plementary and reference data for 
published material. 

Thus, we see that the respondents 
have engaged in a broad range of 
studies, including pure and applied sci- 
ence, On the average, each respondent 
has done research in four out of the 
seven fields discussed above. Divorce 
statistics were utilized for varied types 
of research, and the research people 
have made many-sided use of them. 
This use was necessarily limited by the 
quality of the data available. 

Twenty-eight researchers, or 20 per 
cent, have used court files of divorce 
cases to supplement published divorce 
statistics. The court files are the only 
materials on divorces that are available 
in states that do not maintain central 
files of divorce records. There are 
many disadvantages to the use of court 
files for research purposes. For practi- 
cal reasons such studies are either lim- 
ited to a small number of courts or 
require considerable travel and ex- 
pense. All documents pertaining to one 
divorce case are filed in one jacket 
and the collection of information is 
time-consuming. It would be extremely 
costly to obtain representative informa- 
tion for the United States by this 
method. 
the analysis of court files has its ad- 
vantages: all the documents collected 


However, research based on 
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monies. Courts and bar associations 
concerned with disciplinary problems 
would, I believe, agree that those who 
participate in the organized Bar and 
feel a responsibility to the public and 
for the good name of the Bar, are far 
less likely to disregard their profes- 
sional obligations than are others. 
adopting 
eremonies, the Courts can underline 


Cherefore, by admissions 


or the young lawyer the noble profes- 
sion on which he is entering and also 





in the jacket give a much more com- 
plete picture of an individual suit than 
a statistical record. Such research can 
not be a substitute for the analysis of 
nationwide divorce statistics. 


V. The Lack of Central Files 


As has been shown, divorce records 
are important to determine rights and 
duties of the person concerned, and to 
compile divorce statistics, which are 
widely used (1) as reference material 
for the work of various groups, agen- 
cies and institutions, and (2) for sci- 
entific research. The use of records and 
the computation of statistical data are 
limited by the lack of central files of 
divorce and annulment records in fif- 
teen states. In 1960, the population of 
these states was 74 million, or about 
41 per cent, of the population of the 
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administer a good tonic for insuring 
loyalty to high professional standards, 
participation in the organized Bar. 
Not long ago I had the privilege of 
participating in the dedication of the 
handsome new headquarters of The 
Bar Association of St. Louis on top of 
the excellent Mayfair Hotel in down- 
town St. Louis. They are tastefully 
decorated with interesting mementos of 
the profession which have been used 
with great imagination. By arrange- 
ment with the Mayfair, which has a 
notable cuisine, the Association is able 
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United States. Any use of divorce 
records from these states is difficult, 


costly and time-consuming. Every per- 
son desiring information about divorce 
in general, or any particular divorce, 
in these states would need to contact 
individual county offices. 

The legal basis for the establishment 
of a statewide system of central files of 
divorces is a matter of state statute. 
State courts have jurisdiction in di- 
vorce cases; the clerks of those courts 
are in charge of the records and, if 
required by law, prepare reports for 
central files of their state on forms 
prescribed by the state. Thus, the avail- 
ability of information about individual 
divorces and of data for divorce sta- 
tistics depends entirely upon state ac- 
tion. 
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to provide meals for its members. 
Those considering new headquarters 
would find them suggestive. 

While in St. Louis I met informally 
with representatives of the local com- 
mittee which is planning for entertain- 
ment during our Annual Meeting next 
August. While the outdoor temperature 
will not be chilly, air-conditioned facili- 
ties are ample and we should have a 
fine meeting. An announcement of de- 
tails and requests for reservations ap- 
pears in this issue of the Journal on 


page 1327. 
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The Doctrine of “Frustration” 


The doctrine of frustration, like many other aspects of the law of 
contracts, is derived from Roman law. Justice Kiley traces the doc- 
trine from its Roman antecedents through English law to its recent 


application in an Illinois decision. 


by Roger Kiley * Justice of the Appellate Court of Illinois (First District) 


ry 

| HE USE OF the doctrine of frustra- 
tion of contracts was approved in 
April, 1959, for the first time in 
Illinois. Like so much of our jurispru- 
dence, the doctrine had its origin in a 
principle of Roman law, was applied 
first in England, and crossed the Atlan- 
tic to become part of American law. 
As “frustration”, the doctrine in the 
United States has not been widely 
known or discussed. Its growth in this 
country seems to have been spasmodic 
rather than gradual. It has lain more 
or less dormant for long periods and 
has been brought to life only in times 
of unusual stress to work out justice in 
contract relationships. 

The doctrine was named in England 
in a rent case and entered Illinois in a 
labor dispute. In 1903 an Englishman 
named Krell leased his Pall Mall apart- 
ment in London to C. S. Henry to be 
used for viewing a royal procession. 
The King’s sickness prevented the pro- 
cession, and Henry refused to pay 
Krell the balance of the rent. Krell 
sued, but the English court held against 
him on the ground that the purpose of 
the contract between them was “frus- 
trated”! 

The Krell-Henry case in England in 
1903 may seem a long way from a 
controversy in 1958 between Anthony 
Conforti and Peter Carbonara and their 
adherents in Chicago’s Local 1 of the 
Bakery and Confectionary Workers In- 
ternational Union of America. But it 
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is not a long way for law, and an ex- 
tension of the doctrine of frustration 
which decided the English case was 
used in April, 1959, by the Appellate 
Court of Illinois (First District) to re- 
solve the union issue.” 

The origin of the principle from 
which the frustration doctrine devel- 
oped is very old. It was part of the 
Roman contract law which extinguished 
obligations of innocent parties where 
the “thing is destroyed without the 
debtor’s act or default”, and the con- 
tract purpose has “ceased to be attain- 
able”.* It was applied in Roman times, 
for instance, to save, from liability, a 
man who promised to deliver a slave 
by a certain day if the slave died be- 
fore delivery.* Centuries later, in Eng- 
land, a man was excused from payment 
of damages for failure to deliver a 
horse because the horse died before 
date of delivery.” Also, an English 
author’s estate was said to be absolved 
from payment of damages if the author 
died before writing a book he had 
agreed to write.° The principle could 
be used to protect from penalty of 
damages a painter who was blinded 
before completing the picture he had 
agreed to paint.’ And promoters of a 
concert were saved from damages for 
failure to present a concert in Surrey, 
England, because the Surrey Gardens 
Music Hall burned down.* 

It was forty years after this Music 
Hall case that the Pall Mall suite case 
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of Krell v. Henry was decided. The 
court thought if Krell and Henry had 
foreseen the cancellation of the King’s 
procession, they would not have en- 
tered the “agreement”. It found that 
the procession was the foundation of 
the contract. The suite was rented for 
the two days of the procession after 
Krell had publicly advertised his suite 
for rent for viewing the procession. 
The procession went to the root of the 
agreement, and while the agreement 
did not state that it was the foundation, 
the court implied from circumstances 
that it was. The court said the English 
law extended the Roman principle be- 
yond cases where the subject matter of 
the contract was destroyed rendering 
performance impossible, to cases where 
the impossibility of performance fol- 
lows the cessation of an “express con- 
dition or state of things” essential to 
the contract. The court’s decision ex- 
tended the principle further to cover 
“implied” conditions or states of things. 
The old principle was applied but a 
new name was added by the court: the 
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\bject of the contract was “frustrated”.® 

Legal writers took this psychiatric- 
flavored term from the case and gave 
jurisprudence the refreshing “doctrine 
of frustration”, 


Doctrine in America 
Boosted in World War I 


The outbreak of World War I pro- 
vided the first legal crisis which gave 
the frustration doctrine a boost in 
\merica where it had been previously 
little known or used. International 
trade was interrupted, transoceanic 
ships were sunk or seized, and embar- 
goes were placed on shipment of goods. 
How could anyone be held to perform 
an obligation to deliver goods across 
oceans under these circumstances? Per- 
sons with these obligations were at the 
mercy of conditions which they did not 
foresee and did not bring about. The 
principles from which the frustration 
doctrine grew had already rescued, 
from impossible or unjust burdens, 
contracting parties, or estates, where 
things had been destroyed or persons 
had died or become incapacitated and 
the purposes of the contracts made un- 
attainable. It was but another step for- 
ward for frustration to changed condi- 
tions which could not be blamed on the 
party seeking relief but which placed 
beyond reach the purpose of the con- 
tract. Some courts took the step and 
applied the doctrine to absolve the un- 
justly burdened shippers from liability 
for breach of contract.'® These courts 
have been criticized for making this 
extension instead of applying the tradi- 
tional rule of impossibility of perform- 
ance.'! In any event the war induced 
an extension of the doctrine. 

Then came Prohibition. Saloon keep- 
ers were carrying leases which sudden- 
ly became meaningless—at least in any 
legal sense. Law-abiding dispensers 
of the soothing suds and companion 
comforts were out of business and 
faced with financial failure. In this 
climate of changed conditions some 
courts used the principles underlying 
the frustration doctrine to provide 
saloon keepers with relief from the 
burdens of lease obligations where the 
lease purpose was unattainable for rea- 
sons over which they had no control.!* 
Some saloon keepers found it possible 


to conduct saloons and to attain the 
lease purposes despite the law. At any 
rate, the prohibition-lease cases exem- 
plified the need for the frustration doc- 
trine. 

At its 1932 meeting, the American 
Law Institute adopted Section 288 of 
the Restatement of the Law of Con- 
tracts, drafted by “Reporter” Samuel 
Williston. This section provides that 
“where the assumed possibility of a 
desired object or effect to be attained 
by either party” forms the basis on 
which both parties enter a contract, 
“and this object or effect is or surely 
will be frustrated, a promisor who is 
without fault in causing frustration, 
and who is harmed thereby, is dis- 
charged from the duty of performing 
his promise unless a contrary intention 
appears’.'® The adoption of frustra- 
tion by the Institute gave the doctrine 
prestige and new authority in its de- 
velopment in the United States. 

The next challenge after the prohibi- 
tion cases to reach “frustration” came 
with the tense period ushered in by the 
attack at Pearl Harbor. The West Coast 
was jittery, and there, more than on 
any other American coast line, nightly 
blackouts were important. Many per- 
sons and firms were depending on elec- 
tric lights to advertise their wares and 
had contracts with power companies 
for the electricity, These advertisers 
and the power companies could not 
reasonably have anticipated Pearl Har- 
bor, were not responsible for the black- 
out regulations, and could not suspend 
them. They were trapped in their con- 
tracts. A California court, however, 
found the way out through “frustra- 
tion” because the peace conditions the 
parties assumed would continue to 
exist, gave way, and the dark nights 
came.!4 


Contract Frustrated 


by Military Service 


The uphill course of the doctrine has 
not been without difficulties. For in- 
stance, Gene Autry was thrown off a 
claim of frustration of his contract 
with Republic Productions in 1947. 
He was under an obligation to make 
cowboy pictures but enlisted in the 
military service. After he was dis- 
charged from the service, Republic 
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wanted the terms of the pre-enlistment 
contract to govern the new arrange- 
ment, Autry sued for a declaration of 
his rights and obligations. He lost in 
the trial court and on appeal he pre- 
vailed in an opinion which found frus- 
tration inapplicable but held that he 
was nevertheless excused from perform- 
ance under the premilitary contract 
terms.'° The court decided that his 
military service had made getting on 
and off the horse more difficult for 
Autry, and that while in service his 
popularity had declined and the dollar 
had devaluated. These factors made up 
a case of impossibility of performance 
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tion of Contract—A Rejected Doctrine, 3 Dz 
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erence to these cases in Lloyd v. Murphy, 25 
Cal. 2d 48, 153 P. 2d 47, 50 (1944). 

13. Restatement, Contracts, Section 288 
(1932). 

14. Twentieth Century Lines, Inc. v. Good- 
man, 64 Cal. App. 2d 938, 149 P. 2d 88 (1944). 

15. Autry v. Republic Productions, inc., 30 
Cal. 2d 144, 180 P. 2d 888 (1947). 


Vol. 46 1293 














The Doctrine of “Frustration” 


in the “sense of impracticability” be- 
cause of the substantially greater bur- 
den performance would require. Other 
courts might have found it more feas- 
ible to apply the frustration principle 
instead of giving “impossible” a more 
liberal meaning. 

The doctrine was making itself felt, 
in argument if not application, in all 
directions. It was ready for the legal 
struggles brewing in a crucial period 
for the labor movement, the struggles 
which led eventually to the Conforti- 
Carbonara contest in Chicago in 1959 
and to the decisions which became the 
foundation of the doctrine of frustra- 
tion in Illinois. 

The C.1.0. in November, 1949, ex- 
pelled the United Electrical, Radio and 
Machine Workers of America (U.E.) 
because it was dominated by Commu- 
nist influences, That stirred up a hor- 
net’s nest among U.E.’s locals, in many 
of which majorities of members re- 
volted and walked off with local assets 
to form new organizations and new 
affiliations. The result was a flurry of 
lawsuits especially in New York and 
New Jersey. U.E. went to court to hold 
its locals in line, to recover local treas- 
uries and keep them under U.E. con- 
trol. The locals won most of the law- 
suits, and the courts stated the reasons 
for the decisions in various ways: “un- 
clean hands”,'® “breach of an implied 
condition’’,!* and ‘“‘unenforceable 
rights”.'8 Running through all the de- 
cisions, however, was the thread of the 
frustration doctrine which a New York 
court had applied in favor of the local 
in the leading case of Clark v. Fitz- 
gerald in December, 1949.'° This court 
decided the local could not have fore- 
seen the expulsion of U.E. from the 
C.1.0., and that relationship, being 
essential to the purposes of the local 
charters, upon its rupture those pur- 
poses were frustrated and the charters 
not binding. No point had been made, 
even if it could have been made, that 
the local was to blame for the change 
of conditions brought about by the 
expulsion of U.E. 

The frustration doctrine, expressed 
or implied, dogged the steps of U.E. 
as its troubles moved west to Minne- 
sota in 1950°° and Ohio in 1951.*! 
It haunted the International Long- 
shoremen’s Association in the East af- 
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ter its expulsion from the A.F.L. in 
1953.°2 The Bakery & Confectionery 
Workers International Union of Amer- 
ica (B. & C. International) was faced 
with it in 1958 after its expulsion from 
the A.F.L.-C.1.0. for corruption of its 
officers. A New York court rebuffed the 
B. & C, International’s attempt in 1958 
to prevent a local from disaffiliating.** 
“A violation of the trust so reposed in 
labor leaders is in and of itself sufhi- 
cient justification for a local union to 
call it quits.”*4 And a California local 
of the American Bakery Workers Union 
in 1958 showed that its charter pur- 
poses were frustrated because its parent 
union had lost its place in the A.F.L.- 
C.1.0.7° 


Illinois Soil Conditioned 
for the Doctrine 

The frustration doctrine had been 
knocking at the door in Illinois all this 
time. It was urged in the Supreme 
Court in 1946.2 The Court recognized 
the doctrine as an extension of the ex- 
ception that “in contracts to whose per- 
formance the continued existence of a 
particular person or thing is necessary, 
a condition is always implied that the 
death or destruction of that person or 
thing shall excuse performance.”** The 
Appellate Court of Illinois (First Dis- 
trict) recognized and discussed the 
doctrine in 1956 but did not apply it.** 
The doctrine was not rejected in those 
cases as has been claimed.*® The facts 
did not warrant its application. In any 
event, Illinois was conditioned and 
ready for the legal tug-of-war between 
Local 1 and its B. & C. parent for 
which sides were chosen in Chicago. 

This happened early in 1958 when 
the members of Local | assembled for 
an important meeting. The main busi- 
ness at the meeting was the question of 
disaffiliation from the International be- 
cause of its expulsion from A.F.L.- 
C.1.0. for refusing to obey an order 
not to re-elect to office International 
officers whom the Grievance Commit- 
tee had found guilty of corruption. The 
resolution of disaffiliation carried by 
an overwhelming vote. Carbonara led 
the majority out of the B. & C. Inter- 
national into the American Bakery and 


Confectionary Workers International, 


the new affiliate of the A.F.L.-C.1.0. 


The assets of Local 1 went with them. 









The Conforti and Olson v. Carbonara 
suits followed. The issue was whether 
the charter from the B. & C. Inter. 
national bound the Carbonara group 
to “allegiance”. 

The Appellate Court approved the 
chancellor’s application of the frustra- 
tion doctrine to free the Carbonara 
forces from the B. & C. International 
charter: the local’s membership blanks, 
the International’s Constitution and 
By-Laws, and the collective bargaining 
agreements all referred to the affilia- 
tion with the A.F.L.-C.1.0. The Inter- 
national’s affiliation gave the local 
power and prestige, legislative influence 
and a national forum to express its 
labor grievances. As a result, the court 
found that the local must have consid- 
ered the affiliation implicit in “all the 
contract terms” and that the continued 
affiliation of the International with 
A.F.L.-C.1.0. was an implied condition 
of the charter, essential to the attain- 
ment of the charter purposes. The 
changed conditions brought about by 
the expulsion of the International frus- 
trated the local’s charter, and it could 
not have been anticipated “or provided 
against if anticipated”. The disaffilia- 
tion of the Carbonara group was there- 
fore “justified by this frustration”. 

Olson and Conforti sought leave to 
appeal from the decision to the Su- 
preme Court of Illinois. At its Septem- 
ber Term, 1959, the Supreme Court 
denied leave.*° 

Frustration has come to Illinois. Its 
persistent past gives promise of a per- 
manent residence in our state. 
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Mr. Lyman urges a revision of Canon 35 of the Canons of Judicial 
Ethics which will permit the broadcasting and televising of courtroom 
proceedings. He argues that modern technology makes this possible 
without any danger of distraction or impairment of the court’s dignity. 
Such a change in the Canon, he declares, would be of tremendous 
benefit in educating the public about the real nature of the judicial 


process. 


by Charles M. Lyman °¢ of the Connecticut Bar (New Haven) 


| N 1932, WHEN Hauptmann was 
tried for the Lindbergh kidnaping, an 
experiment was tried with something 
new in the way of communication to 
the public of the details of a courtroom 
procedure. The entire trial was broad- 
cast by radio. Television had not then 
been invented, but if it had, doubtless 
the details would have been televised 
as well, 

The citizen who sat at home with his 
radio in operation probably would say 
that the experiment was a huge suc- 
cess. He could hear every word that 
was said. Why!—he might just as well 
have been in the courtroom, but with- 
out the comfort and peace of his own 
normal surroundings. No rushing and 
crowding and waiting around to get a 
seat—just solid comfort and no need 
to listen any longer than he wanted, 
no obligation to refrain from smoking 
or talking to his wife. Everything was 
wonderful. How could anybody object 
to it? 

But to the man in the courtroom, 
things were different. He could not 
concentrate his attention on the human 
drama developing before him. He was 
subject to constant distraction. And if 
he was subject to distraction, how 
much more so must have been the wit- 
iesses, the attorneys, the members of 
the jury—perhaps the judge himself. 
We, today, accustomed as we are to 





modern conditions, find it hard to un- 
derstand why this should be. But radio 
then was not the instrumentality with 
which we have been acquainted for 
years. Machinery had to be placed in 
the courtroom. Technicians had to be 
present, and they could not do their 
work sitting quietly in a chair. The 
pictures that were taken had to be ob- 
tained with the help of frequently det- 
onated flashbulbs. Bustle and bedlam 
were rampant. No disinterested ob- 
server could conscientiously say that 
the experiment was a success. Not, at 
least, if the dignity and decorum of the 
legal process were to be maintained. 

The whole effect was frightening and 
dismaying to lawyers generally. They 
did not wish to see the courts trans- 
formed into circuses. They did not like 
to think of themselves having to try 
cases under such conditions. Their feel- 
ings were reflected in the attention 
given to the problem by the American 
Bar Association. 

They did not rush into ill-considered 
or unconsidered action—that is not 
their custom. They took time to study 
the situation, through a committee. 
After long investigation, a recommen- 
dation was laid before the House of 
Delegates in 1937. There resulted the 
addition of a new Canon of Judicial 
Ethics to the thirty-four canons then in 
effect. So far as is relevant to this in- 
quiry, the thirty-fifth canon reads: 


December, 1960 


Improper Publicizing of Court Pro- 
ceedings. Proceedings in court should 
be conducted with fitting dignity and 
decorum. The taking of photographs in 
the courtroom, during sessions of the 
court or recesses between sessions, and 
the broadcasting or televising! of court 
proceedings are calculated to detract 
from the essential dignity of the pro- 
ceedings, distract the witness in giving 
his testimony, degrade the court and 
create misconceptions with respect 
thereto in the mind of the public and 
should not be permitted. 


Note well the dogmatic fashion in 
which these dire results are stated! No 
ifs and ands about it. They do degrade 
the court! That is, they did in 1937. 


This use of finality in the action 
taken was clearly a mistake. It showed 
a lack of broad vision and far-sighted- 
ness on the part of the delegates. For 
how could they know that the condi- 
tions of 1937 would be constantly im- 
proved until the statement in the canon 
is unquestionably no longer true? This 
canon stands unchanged today. But 
the conditions leading to its adoption 
have vastly changed. The dogmatic 
statement is no longer true. 


Techniques in broadcasting? have 
so much improved that they can no 





1. The words “or televising’” were added 
later, when that mode of communication came 
into use. 

2. Whenever the word “broadcasting” is used 
herein. It is intended to include television and 
any other form of transmission of sounds 
through the air. 
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longer be compared to those of 1932. 
The running back and forth of tech- 
Flash- 


bulbs are no longer needed. The ma- 


nicians has been eliminated. 


chinery is substantially noiseless. None 
of it need be in sight. The whole 
process can be carried on in such a 
way that nobody in the room will know 
that it is going on unless told about it 
beforehand. This has been proved by 
actual test in actual courtrooms. 


The Campaign for Change 
Is Still Going On 

In recent years the communications 
men have come to realize that the old 
objections to broadcasting have dis- 
appeared. No new ones have been ad- 
vanced. A quiet campaign was com- 
menced to get the rules changed, and 
it is still going on. 

In Colorado alone it has reached full 
fruition. The justices of the Supreme 
Court of that state have the power to 
make rules for the courts, including a 
revisory control of the Car ns of Judi- 
cial Ethics. They held hearings on the 
subject. The 
gave them a comprehensive demonstra- 
tion of modern techniques and of how 
the broadcasts of trials would be han- 
dled if permitted. The outcome of this 
was a modification of the Colorado 
rules so as to allow broadcasts under 
the supervision and at the discretion of 
the trial judge. Thereafter an entire 
murder trial of national interest was 
put on the air. When the trial was over, 
all concerned in it were interviewed— 


communications men 


the judge, the jurors, the lawyers, the 
witnesses, some of the spectators. No 
substantial criticism developed, and 
there seems to have been no public ob- 
jection. Subsequent broadcasts have 
not led to any modifications of the 
new rule. 

Meanwhile, the lawyers had been 
working on the problem. In 1958, the 
American Bar Association created a 
special committee to study and recom- 
mend. This committee made progress 
reports to the House of Delegates at 
the Midyear Meeting in February, 
1959, and at the Annual Meeting in 
August, 1959, in both of which it stated 
that it was still engaged in studying the 
factual basis for any recommendation 
that might be forthcoming. At the An- 
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nual Meeting in Washington in 1960, 
there was no debate on the merits of 
the question but it was simply reported 
to the House of Delegates that the 
Committee would continue to work 
with the representatives of the news 
media toward obtaining a grant of 
funds from some foundation with which 
to make a careful, factual investigation. 

In the spring of 1956, the American 
Bar Foundation appointed a special 
committee, under the chairmanship of a 
distinguished California judge, charged 
with the duty of making a general re- 
view of all canons of ethics with re- 
spect to any changes that might be 
called for under modern conditions. 
After eighteen months of investigation 
and preparation, its report was present- 
ed to the House of Delegates at its 
meeting in February, 1958. It was 
printed and widely disseminated. Since 
then, action has repeatedly been put off 
for one reason or another. | have yet 
to see any published writing (of which 
I have read many) on the subject that 
started with the premise that the broad- 
casting techniques of 1932 have been 
so far perfected that the whole subject 
needs to be reviewed in the light of 
current techniques. 

This report merits careful study and 
analysis, for it is typical of many writ- 
ings on the subject. 

However, the fact that the report was 
the considered opinion of nine distin- 
guished lawyers from all over the 
country, published after such long 
study, ought not to deter lesser persons 
from doing their own thinking and 
from reaching disagreeing conclusions. 

The report begins by setting forth its 
recommendation. Even this is not done 
with positive support. It sets forth a 
redraft of the existing Canon 35 and 
states that the text is “a proper restate- 
ment” that should be “brought to the 
attention” of the House of Delegates. 
It says in effect: “If you decide that 
you want to change Canon 35 in any 
way, this change would be satisfactory 
to us.” It makes no positive statement 
that the amendment ought to be adopt- 
ed, or that any other particular action 
ought to be taken. The suggested lan- 
guage is as follows: 


Canon 35. Conduct of Court Pro- 
ceedings. 


American Bar Association Journal 


The purpose of judicial proceedings 
is to ascertain the truth. Such proceed- 
ings should be conducted with fitting 
dignity and decorum, in a manner con- 
ducive to undisturbed deliberation, in- 
dicative of their importance to the 
people and to the litigants, and in an 
atmosphere that bespeaks the responsi- 
bilities of those who are charged with 
the administration of justice. The tak- 
ing of photographs in the courtroom 
during the progress of judicial pro- 
ceedings or during any recess thereof 
and the transmitting or sound-record- 
ing of such proceedings for broadcast- 
ing by radio or television introduce 
extraneous influences which tend to 
have a detrimental psychological effect 
on the participants and to divert them 
from the proper objectives of the trial; 
they should not be permitted. 


As in any such inquiry, it is essential 
to have the factual background clearly 
established before trying to work out 
a reasonable solution. To this end, the 
question immediately suggests itself: in 
what way does the broadcasting tend 
to introduce extraneous influences? It 
cannot be because of noise, because the 
new techniques have been shown to 
have eliminated this objection. It can- 
not be the presence and movements of 
technicians in the courtroom. It cannot 
be the flashbulbs. It cannot be the 
sight of strange mechanisms, for there 
are none. Careful reading of the report 
reveals only one way in which the wit- 
ness or other participant may be dis- 
tracted: by the very substantial en- 
largement of his audience. 


How Many People Should 
Be Allowed To Watch? 

If this is a valid basis for the conclu- 
sion, the report ought to have included 


a study of the deleterious effects upon 
the administration of justice of varia- 
tions in courtroom facilities and any 
other matters affecting the size of the 
audience. In St. Louis (and probably 
in vasious other places), there is a fed- 
eral courtroom with accommodations 
for some two or three hundred specta- 
tors. The courtrooms in Connecticut 
average perhaps from forty to fifty 
places for spectators. If the enlarge- 
ment of the audience by broadcasting 
is an evil, perhaps it would be more 
consistent on our part—if we continue 
to forbid broadcasting—if at the same 
time we turned our attention to a study 
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of the limit of propriety with respect 
to the number of spectators permitted 
at any trial. In the same way, we must 
conclude that an accused person in 
Connecticut gets a fairer trial than one 
in St. Louis. To eliminate this uneven- 
ness in the administration of justice, 
we must provide that the St. Louis 
courtroom (and any others with a 
capacity for more spectators than in 
Connecticut) must be limited to at- 
tendance by only fifty persons. If there 
are some who think this argument is 
far-fetched, it must be answered that 
the difference is one only of degree. 
Even then, a line must be drawn some- 
where, if enlargement of audience is in 
fact an evil. Where is the line to be 
drawn? Can we say that an audience 
will do no harm if it is limited to 1,000 
persons? Or 450? Or, perhaps, 376. 
We just do not know. Maybe the com- 
mittee’s argument would be better sub- 
served if all audiences could be for- 
bidden. 

But our judicial history is not barren 
of experience with a sudden and very 
substantial audience increase. Early in 
the nineteenth century, news of what 
went on at a court trial was dependent 
upon the hurried notes and the recol- 
lections of the newsmen who were pres- 
ent. A witness might well successfully 
repudiate the words attributed to him 
in the newspapers on the ground that 
the notes and the recollections were in- 
accurate. In the “forties, shorthand was 
invented, and, before long, accurate 
word-by-word reports of the testimony 
could be published. The number of the 
audience was thus multiplied many 
fold. Every newspaper reader at his 
breakfast table could know accurately 
what had gone on. But this develop- 
ment did not lead to the adoption of 
canons of ethics decrying the practice 
as improper. The effect of this new 
practice was similar in many ways to 
what would happen now if broadcast- 
ing were allowed, but the change then 
was not so pinpointed in the time of its 
advent, and it was not so dramatic. 

The question also arises as to wheth- 
er this enlargement of the audience is 
in fact an evil. Possibly it would prove 
to be a most beneficent change by rea- 
son of its tendency to discourage wit- 
nesses from falsifying. The committee 
eport does not discuss this; it rests 
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most of its argument on a persisting 
belief that broadcasting still causes 
physical turmoil and distraction in the 
courtroom. Let us suppose a trial in 
which it is important to establish 
whether or not Mr. X was in a certain 
roomful of people at a certain time 
and place. A witness testifies positively 
that Mr. X was not there, he himself 
having been present throughout the 
crucial time. Under which conditions 
would he be more likely to have told 
the truth, those of 1810, or those of 
1960, or those which would obtain if 
broadcasting were allowed? 

The “stage fright” of this witness 
will be something more than that of the 
usual shy person. He will have the 
added fear of being caught out with his 
1810 and 1960, this fear 
might not be very great. If he saw no 


lying. In 


one around the courthouse whom he 
knew to have been in that room, he 
could rely on a delay in the publica- 
tion of his testimony until the next day. 
He would know that the chances were 
very slim of somebody—who had been 
in that room and who knew the truth— 
reading the newspaper account with 
sufficient care to see what he had said. 
But what if thousands are hearing him 
in a broadcast immediately? Will not 
some one of the twenty or more people 
in that room have heard it? Or been 
told of it by a friend? What if that 
person took action at once and volun- 
teered his testimony? Perhaps the wit- 
ness will think twice about lying. 

Any discussion of this subject can- 
not properly ignore the balancing of 
the public harm in the stage fright of 
potential witnesses against the public 
advantage of this new influence toward 
truth-telling. It is probably inevitable 
that there will be some psychological 
effect on every witness from his knowl- 
edge (if in fact he has any knowledge) 
that thousands of people may be watch- 
ing and listening to him. It is clear 
that the constitutional guaranties of a 
public trial are intended to be for the 
protection of the accused and to be 
sure that there can be no clandestine 
sessions in which improper Star Cham- 
ber methods are used and not to be for 
the purpose of providing public enter- 
tainment. Whether or not this situation 
makes broadcasting an evil thing may 
well depend upon whether it is used for 
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educational purposes as hereinafter ad- 
vocated. The chances are that the wit- 
ness in question will himself have 
watched the televising of one or more 
thus have 
learned that the orderly search for 


court sessions and_ will 
truth does not expose the witnesses to 
the sort of tactics that he had previous- 
ly imagined. 

The report of the special committee 
attributes to the communications men 
a “principal argument” based on the 
constitutional guaranty of freedom of 
speech and freedom of the press. Leav- 
ing aside this erroneous statement that 
this is the principal argument, the com- 
mittee be on sound 
No valid argument can be 
made along this line. A guaranty of the 
right to say or print what you want, 
subject to abuse of the privilege, does 


seems here to 
ground. 


not even imply a companion right to 
propagate what you say or write by 
any means that you choose. Certainly 
the right to publish the testimony of a 
witness grants no right to stand beside 
him in the courtroom and repeat his 
testimony through a megaphone. 

But the case of the newsmen is strong 
enough without resort to the Constitu- 
tion. 

The next argument in the report is 
based on the necessity of maintaining 
the “essential dignity of court proceed- 
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ings”. Here again, however, it is as- 
sumed that broadcasting is likely to 
cause confusion. While giving lip serv- 
ice to the technological improvements, 
their full import and effect are ignored. 
The broadcasting of political conven- 
tions, congressional committee hearings 
and religious services appears to be 
condoned, but they are put into a dif- 
ferent class from court proceedings 
that does not seem to be justifiable. 
Most of the discussion of these other 
types is devoted to congressional hear- 
ings, and the astonishing conclusion is 
drawn that the broadcasting thereof 
will probably lead to a more thought- 
ful result of the committee’s work— 
astonishing because it does not antici- 
pate even the possibility of broadcast- 
ing having a tendency to produce more 
truth from the mouths of witnesses. 
The psychology is really the same for 
all of them. 

As to the judge and lawyers being 
tempted to “put on a show”, it seems 
more likely that the results would prove 
to be on the other side of the ledger. 
Unfortunately we do have judges who 
often conduct a trial in an arbitrary 
and disagreeable manner. These men 
will not wish to have it known to the 
world that they do so. In states that 
have judges elected by the people, 
this is a very important consideration. 
Potential candidates for elective judi- 
cial positions will rarely be stupid 
enough to think that a grandstand play 
will be more effective with the voters 
than a simple and straightforward dem- 
onstration of courtesy, fairness and 
judicial fitness in general. As for the 
lawyers, they will know that there are 
many potential new clients among the 
thousands in the unseen audience. If 
the lawyer shows off, those potential 
clients will not consult him when they 
have legal business. The obvious play 
is for the lawyer to do such a careful, 
workmanlike job that these people will 
be impressed by his ability and will 
flock to him when occasion arises. 
Moreover, the lawyer will be too busy 
to attend to such things. Persons who 
have never tried a lawsuit have no con- 
ception of the number of things that a 
trial lawyer must keep constantly in 
mind during the trial. When he is ex- 
amining his own witness, he must con- 


1298 





Courts, Communications and Canon 35 


American Bar Association Journal 


centrate on developing the story in an 
orderly, logical, lucid manner. He can- 
not avoid this by working from a list 
of questions prepared and written out 
in advance, because the way in which 
the answers are given, or some unfore- 
seen fact brought out by prior wit- 
nesses, will frequently require devia- 
tion from the planned course and these 
deviations must be handled ex tempore. 

The pressure is even more intense 
when an opposing witness is testifying. 
He will have to occupy his mind with 
several things at once. He will have 
to make notes of what the witness is 
saying, for use in the later cross-exami- 
nation. He will have to be alert to 
detect the impropriety of questions that 
are asked, so as to make objections to 
them. He will have to be ready for ex- 
temporaneous argument over such an 
objection. He will have to be forming 
at least an outline of what he is going 
to ask on cross-examination. His mind 
is simply too full to be thinking about 
those people who are listening and 
watching over the air. 


The report classifies broadcasting as 
a “commercial venture” and does not 
even suggest that it can have any other 
raison d étre. There is not a word about 
the educational potentialities, which 
will be discussed later. The point is 
made that the already overburdened 
judge ought not to have his load of re- 
sponsibility increased for such a pur- 
pose alone. A question readily suggests 
itself: in what way would the load be 
in fact increased? No substantial ad- 
dition is readily discernible. Even the 
unsubstantial ones would seem to be 
limited to the not too onerous task of 
deciding ahead of time whether or not 
broadcasting should be permitted at a 
particular proceeding. Interruption of 
a trial to inquire of witnesses and 
jurors as to their objections to broad- 
casting is, of course, a very small con- 
sideration when compared to hours 
now spent—perhaps wasted—in the 
voir dire examination of jurors. 

The really surprising thing about the 
report is its approach. Here is a canon 
that makes dogmatic factual statements 
about the effect of broadcasting (based 
on the techniques of 1932). Here is a 
practical demonstration that these state- 
ments are no longer true. Here is a 





committee charged with a complete 
study of the canon under present-day 
conditions. The obvious course for the 
committee to pursue was to start afresh: 
to say that, with these factors removed, 
the canon ought to be eliminated or 
modified. Certainly it could not honest- 
ly be allowed to stand without change. 
Instead, a defensive attitude has ap- 
peared throughout. 

Mr. Justice Douglas in his “The 
Public Trial and the Free Press” in the 
Journal for August, 1960, has adopted 
a similar approach to the problem. He 
does not discuss the effect of the tech- 
nical advances made since 1932. He 
does not discuss the background of 
Canon 35. He uses the Morro Castle 
investigation in 1934 as an occurrence 
fortifying his present-day objection to 
broadcasting. (If, as demonstrated in 
Colorado, the persons present in the 
courtroom will not know that the pro- 
ceedings are being broadcast without 
their being so informed, there is little 
likelihood of a witness seizing a micro- 
phone to say “Mom, how am I do- 
ing?”) He suggests that the broad- 
casts might carry only the sensational 
parts of a trial, but this could hardly 
be so under a wise exercise of the 
judge’s control. He looks for support 
in Mr. Davis’ 1952 report on the very 
quotation therefrom when he makes 
reference specifically to the now obso- 
lete use of mechanisms requiring par- 
ticular timing in carrying the trial for- 
ward. Strangely enough he seems to 
have no criticism of the present prac- 
tice in Alaska of making tape record- 
ings of all state court trials, Certainly 
the effect on a witness of his knowledge 
that his words and general tone can be 
repeated at any time in the future will 
be of the same nature as any knowl- 
edge that he may have of the broad- 
casting of the proceedings although ob- 
viously to a lesser extent. 

As has been said, the report ignores 
the possibilities of an educational na- 
ture. 

The man on the street is rarely one 
who has any firsthand knowledge of 
what goes on in a courtroom. Many 
will say that they have never been in 
a courtroom and do not ever expect to 
be. Most of them do not take the trou- 
ble to listen in on a trial because they 
are not attracted to it by their precon- 
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ived false notions of what goes on 
there. They expect it to be boring so 
that, if they finally did go, they would 
do so only to watch a trial that they 
had reason to believe would be either 
spectacular or scandalous. They expect 
a trial to be all dramatics and full of 
the chicanery of lawyers. How mis- 
taken they are! 


Ordinary Trial 
Can Be Fascinating 

Their error is well illustrated on a 
small scale by the true-life experience 
of a couple in New Haven. They too 
had never attended a trial. They too 
expected it to be boring and too tech- 
nical for them to understand. But 
their son was a young lawyer, doing a 
fair amount of trial work. He sug- 
gested to them that they might be in- 
terested in hearing him in action, and 
was able to tell them of a day when his 
case was sure to be the first one, so 
that there would be no tedious waiting 
around. The parents decided to go, 
more to please the son than because 
they expected to be interested in the 
trial itself. They went with the expecta- 
tion of staying an hour or so. Instead, 
they were there up to the one o'clock 
luncheon recess. They came back after 
lunch and stayed out the day. They 
returned for the second day of the trial. 
They were fascinated with the human 
interest, the orderly and logical de- 
velopment of the facts. They were too 
absorbed to be conscious of the fact 
that their son was trying the case. Yet 
the trial was a run-of-the-mill matter, 
unspectacular—definitely not one that 








would appear in the papers under ban- 
ner headlines. 

Suppose that the magic of radio and 
television were to give this experience 
to thousands of other people. They 
would learn that a trial does not in- 
volve an incessant waving of arms, 
raised voices, interchange of person- 
alities, tricky practices and badgering 
of witnesses. They would learn that the 
administration of justice is a serious 
and orderly process for arriving at the 
truth. They would learn that a routine 
contract or accident case can be as 
humanly interesting and absorbing as 
a sensational divorce or criminal trial. 
They would discover how important is 
the quality of the judge and might 
lose their existing apathy toward the 
methods by which judges are selected. 

Is this educational potential not 
worthy of substantial consideration in 
studying the whole subject? Does its 
value not far outweigh any insubstan- 
tial addition to the load of responsibil- 
ity of the trial judge? 

To sum up the foregoing discussion 
in the form of a concrete suggestion, 
it is submitted that the following would 
be an adequate and satisfactory substi- 
tute for the present canon: 


Canon 35. Conduct of Court Pro- 
ceedings. Proceedings in court should 
be conducted with fitting dignity and 
decorum. Photographing, and broad- 
casting by any means, of the proceed- 
ings should be at the discretion and 
under the supervision of the judge pre- 
siding at the trial. 


There will be those. of course, who 
find magic in the retention of old 
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words. If such persons are to be ap- 
peased, there would be no harm in add- 
ing to the suggested language a further 
sentence along these lines: “In exer- 
cising this discretion, the judge should 
consider whether or not the photo- 
graphing or broadcasting will, for rea- 
sons peculiar to the case to be tried, 
tend to detract from the essential dig- 
nity of the proceedings, distract the 
witness in giving his testimony, de- 
grade the court, or create misconcep- 
tions with respect thereto in the mind 
of the public.” 

Naturally, the success of this rule 
will depend upon the wisdom of the 
judges in applying it. It would be a 
mistake, for example, for the judge 
either to permit broadcasting only of 
cases that were expected to be sensa- 
tional or to deny the privilege of 
broadcasting because the case was ex- 
pected to be sensational. Regularity of 
broadcasting would be at the core of 
success. If the public knew that court 
proceedings would be broadcast on 
certain dates for certain hours, regard- 
less of what case was on trial or of the 
stage to which it had progressed, the 
chances are great that people would 
listen in regularly, at first out of curi- 
osity and then with interest. Audiences 
would probably be small to begin with, 
but the word would be passed around 
and large numbers might well be listen- 
ing regularly. It can hardly be said 
that education of this type would be 
anything but beneficent. 

There appears to be no other way in 
which the public can be educated with 
respect to the real nature of the ad- 
ministration of justice. 
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World Peace Through Law: 
The Bedrock of the Problem 


by Harold A. Jones * 


A LITTLE OVER two years ago the 
American Bar Association launched a 
project to establish world peace 
through the peaceful settlement of in- 
ternational controversies by the rule of 
law. Charles S. Rhyne, then President 
of the Association, outlined the pur- 
pose of the project and how he thought 
it might be accomplished, at the meet- 
ing of the Association in Los Angeles, 
August, 1958.1 

The Chairman of the Special Com- 
mittee on International Law Planning, 
Thomas E. Dewey, of New York, pre- 
sented his report to the House of Dele- 
gates at the same meeting.? Mr. Dewey 
was far less sanguine. He warned that 
the end desired—enduring peace—was 
in some respects a political matter and 
that the establishment of law without 
compulsion or sanction presented great 
difficulties. 

The plan advanced by the Special 
Committee was the establishment of a 
world court system that would parallel 
in the international community the set- 
up of the federal court system in our 
own United States.* 

Regional meetings were called to 
study the report and the plan. The re- 
port of the regional meetings was made 
in June, 1959. These regional meetings 
recommended the holding of interna- 
tional regional meetings throughout the 
world to discuss the plan and such 
other items as might be placed on the 
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Mr. Jones discusses the Association’s program for establishing world 
peace through law and evaluates the problems involved. He warns that 


success may be a matter of centuries. 


of the California Bar (Laguna Beach) 


agenda. The report concluded as fol- 
lows: 


W orld government is impractical and 
impossible in today’s world. This pro- 
gram is directed toward increasing the 
use of the rule of law in [world] 
courts, and building a new law in the 
world community. . . It is realized 
that not every tension-producing dis- 
pute is susceptible to judicial determi- 
nation. There are political and diplo- 
matic questions and problems which 
are not justiciable.4 


The House of Delegates accepted the 
ad hoc program recommended in the 
“Report of the Regional Meetings” in 
Miami in 1959. 


1. Why This Article Is 
Being Written 

The writer confesses a considerable 
confusion in his own mind as to just 
what ‘the Special Committee and _ its 
associated committees have in mind in 
regard to this project, especially in re- 
gard to study, objectives and methods. 
An outline of the doubts and questions 
follows in about this order: 

(1) What sort of legalistic system is 
the American Bar Association trying to 
establish? The jus naturale? The 
“moral law” of Hugo Grotius? A 
world-covering “Hague Conference”? 
Or what? 

(2) What is the geopolitical situa- 
tion in the world today in regard to 
the project? 
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(3) What is the meaning of the 
“world law” we are talking about? 

(4) What social or political guide- 
post and social usages of the past can 
help us on our way? 

(5) What sort of a “world com- 
munity” is to be subject to this rule 
of a new “world law”? 

If this article and these questions 
evoke comment and debate, this paper 
will have served its purpose. It may be 
charged, of course, that the writer 
stresses the point of view of the politi- 
cal scientist, the behavioral scientist, 
the anthropologist and the history 
scholar, at the expense of the legal 
philosopher. We plead nolo contendere 
to this charge. 


2. What Are We Really 
Trying To Accomplish? 
Pragmatically, the context and sub- 
stance of Mr. Rhyne’s address, Mr. 
Dewey’s explanation and the reports of 
the Special Committee and the Region- 
al Committees establish that the “Rule 
of New World Law” is only intended 
as a “means”. The “end” is the estab- 
lishment of a lasting world peace. Since 
both war and peace are political mat- 
ters, and the establishment of some 
sort of a world community which will 





1. Charles S. Rhyne, Annual Address of the 


President, 44 A.B.A.J. 937, (October, 1958) 
2. Thomas E. Dewey, Oral Summary of Re- 
port, 44 A.B.A.J. 1047 (October, 1958). 
3. Note 1, supra, page 997. 
4. Summary of Report of Regional Meetings 


AMERICAN Bar News, June 15, 1959. Italics added 


for emphasis. 
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submit to being ruled by a system of 
world courts and world law is also a 
political matter, we are presented with 
what is primarily a political problem. 
Moreover, it is a tremendously difficult 
problem, but there is an answer® if we 
search for it patiently, realizing first of 
all that our Western concepts of pa- 
rochial or domiciliary law seldom ap- 
ply to the social and legal concepts of 
the other four existing civilizations or 
cultures in today’s world, or to the 
social and legal concepts of the eighty 
some other nations of the world assert- 
ing national sovereignty.® In fact, the 
“new world law” may be, and probably 
must be, something entirely different 
in concept. The real purpose is to build 
up new institutions and methods (or 
rediscover them) which will help to 
establish world peace under rules of 
international conduct, no matter what 
they may be called. 


3. What “World Law’ Are 
We Talking About? 

To the writer, and many others, it 
would seem from the context of the re- 
ports that what is meant by “world 
law” is not made clear. The connota- 
tion first placed upon the term by Mr. 
Rhyne at Los Angeles in 1958 closely 
paralleled the connotation placed upon 
the term by Plato, Aristotle and the 
Stoic school of philosophers usually 
titled the jus naturale’ or the “moral 
law”, based in theory on the “applica- 
tion of the intelligence, reason and 
fairness inherent in mankind”, 
whose sanction is enlightened “world 
opinion”, In view of the cruel, hard 
fact that well over a billion of the 
world’s population are under the domi- 
nation and control of Red China and 
Communist Russia, whose leaders have 
little respect for public opinion and 
have an entirely different conception 
of fairness and justice, the concept of 
“moral law” seems Utopian. 


and 


On the other hand we cannot accept 
the term to mean man-made legislation 
similar to and parallel with the domi- 
ciliary law of the United States and 
ur Western civilization. Such a con- 

ept implies a world government with 
the necessary compulsory police pow- 
rs. In today’s world such a govern- 
ment could only be one led by the 


United States of America and its allies, 


or Communist Russia, Red China and 
their satellites. It seems unlikely that 
either group would voluntarily sur- 
render its police power and legal con- 
cepts to the other. The alternative 
would the establishment of a 


world government and a world law by 


mean 


force, and that is just what we are 
trying to avoid. 

It cannot mean the “law of God” 
either, for that must be, of necessity, a 
matter between an individual and his 
God where the person places himself in 
the inexorable “hand of God”. While 
an individual may do that, a nation, 
with its different beliefs and degrees of 
belief, cannot place itself “in the hand 
of God” by its own volition. Certainly, 
eighty nations cannot do so.* 

The fact is we really haven't de- 
cided exactly what we are talking about 
because there never has been a “world 
law” nor a “world community ruled 
by law”, and the world has never be- 
fore faced the challenges of today. 
There have been “universal states”, as 
the great scholar of history, Arnold 
Toynbee, calls them—such as the Baby- 
lonian Empire, the Chinese Empire and 
But these em- 
pires were established by conquest and 
default. The under 
them were forced to obey the laws of 
the conqueror. They certainly were not 
the sort of “world government” and 
“world law” we have in mind. 


the Ottoman Empire. 


various nations 


Again there is the example of the 
United States of America, where thir- 
teen -young states established unity, 
concord and the rule of law in part of 
a continent; but there is no comparison 
whatsoever between the thirteen col- 
onies—all of common stock, common 
tongue, common customs, and common 
law—and the five existing civilizations 
embracing more than eighty patriotic 
nations which now constitute the world. 

If we are to get anywhere, it would 
seem that we must seek and find some 
sort of common denominator, common 
to most civilizations and to most na- 
tions before we may establish any sort 
of a common world law and a compre- 
hending world community. We must 
also appreciate that it is a bedrock 
problem resting on the. fundamental 
beliefs and the unreasoning urges of 
mankizid and not on legalistic theories. 
Yes, and we must also accept the postu- 
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late that we are dealing with a “world 
law” governing the affairs of nations 
and only incidentally with the affairs 
of individuals. 

There is a vast difference between 
the conscience of nations and the con- 
science of individuals. The late great 
President and Chief Justice, William 
Howard Taft, pointed this out long ago 
in a speech to the American Society of 
International Law on April 29, 1911: 


International law has no sanction 
except in the conscience of nations, 
and nations have not anywhere near 
the conscience that individuals have. . . 


On two occasions since then inter- 
national law was thrown in the discard, 
and the most horrible atrocities were 
committed by some of the “advanced 
nations” of our civilizations. 





5. The Roman Empire enforced the “peace 
of Rome” for almost a thousand years. We do 
not wish to emulate it, but it is a fact. 


6. Arnold J. Toynbee, A Srupy or History 
(Abridged Ed.) Volume 2, pages 8-11. The five 
civilizations are: (1) The Western Civilization 
—our own; (2) The Orthodox Christendom, in- 
cluding Russia and Eastern Europe, now being 
assimilated by Communism; (3) The Hindu, 
including India and Ceylon; (4) The Islamic 
Society, including Egypt and the Middle East; 
(5) The Far Eastern Society, including China, 
Korea, Japan, Indo-China, Indonesia and Ma- 
layan States. 


7. Briely, Taz Law or Nations (1928) 9-18. 


8. Toynbee, A Srupy or History, Book 9, 
Chapter 35. 
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Writing in 1951, our ex-ambassador 
to Russia, George F. Kennan, made a 
realistic appraisal of the behavior of 
nations. It was his considered opinion 
that no nation is really capable of 
knowing and understanding anything 
beyond its own national self-interest.® 


He also pointed out the futility and 
folly of trying to transpose the Anglo- 
Saxon concept of individual law or 
domiciliary law into the international 
field, or to make it applicable to gov- 
ernments as it is applicable here at 
home to individuals. 


As you have no doubt surmised, I 
see the most serious fault of our past 
policy formulation to lie in something 
that I might call the legalistic-moral- 
istic approach to international prob- 
lems. This approach runs like a red 
skein through our foreign policy of the 
last fifty years. It has in it something 
of the old emphasis on arbitration 
treaties, something of the Hague Con- 
ferences and schemes for universal 
disarmament, something of the more 
ambitious American concepts of the 
role of international law, something of 
the League of Nations and the United 
Nations, something of the Kellogg 
Pact, something of the idea of a uni- 
versal “Article 51” pact, something of 
the belief in World Law and World 
Government. But it is none of these, 
entirely. Let me try to describe it. 

It is the belief that it should be 
possible to suppress the chaotic and 
dangerous aspirations of governments 
in the international field by the ac- 
ceptance of some system of legal rules 
and restraints. This belief undoubtedly 
represents in part an attempt to trans- 
pose the Anglo-Saxon concept of in- 
dividual law into the international field 
and to make it applicable to govern- 
ments as it is applicable here at home 
to “individuals”.1° 


4. What Is the 
Geopolitical Situation? 

The establishment of a community of 
nations capable of establishing an en- 
during peace by the rule of law and 
bound together by a common under- 
standing of their common national in- 
terests is not promising. The ideologi- 
cal barriers seem unsurmountable, but 
the cultural and ethnical barriers are, 
pragmatically, more subtle and diffi- 
cult. As we said before, we are dealing 
with five civilizations embracing over 
eighty nations claiming national sover- 
eignty.!! 
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Each of these cultures or civiliza- 
tions have concepts of government, law, 
justice and right which are far apart 
from the concepts held by our Western 
civilization. Each of the fifty-odd na- 
tions contained in the other four civili- 
zations have different parochial or 
domiciliary concepts of government 
and law. 

There has been ample opportunity 
for them to unite before—in 1919 for 
example, or the year 1 for that matter. 
In 1946 these nations of the world 
were given another and perhaps a last 
chance. The tremendous advances of 
science and technology were such that 
a world community living in peace and 
comfort was possible. They could also 
elect to apply the wonders of science 
and technology to the destruction of 
man. 

Now what did the nations do? They 
did exactly as they had invariably done 
in the past.'* Confronted with the 
greatest peril man has ever faced; with 
two catastrophic world wars but re- 
cently over, with the memory of the 
destruction of cities and the deaths of 
millions of men, women and children 
fresh in their minds; and in the face 
of a possible destruction of two thirds 
of mankind,'® the nations split into 
three hostile groups and began to wage 
a bitter, protracted cold war: 

(a) The Communist hegemony led 
by Russia, controlling almost one bil- 
lion people, and committed to world 
conquest by the use of nuclear weap- 
ons, if necessary; (b) The “Free 
World” group of nations led by the 
United States of America, containing 
almost one billion persons, committed 
to world peace and the halting of Com- 
munist aggression by the use of nuclear 
weapons, if necessary; and (c) The 
neutralist group of nations led by In- 
dia, containing over a billion souls and 
committed to something styled “peace- 
ful co-existence”—whatever that may 
mean in a hostile world.!4 

It seems doctrinaire in international 


politics that the nation assuming the 
initiative in aggression, whether called 
“cold war” or not, calls the cards, 
Certainly, Communist policy or plans 
have dictated the foreign policies and 
plans of the United States. Committed 
to world peace, the United States was 
forced to adopt, as an intermediate 
policy, the defeat of Russia’s and Red 
China’s plan to conquer the world, and 
at the same time the prevention of a 
third World War. This first objective 
called for military preparedness on a 
colossal scale and necessitated military 
countermoves to checkmate the Rus- 
sian and Red Chinese moves, and a 
preparedness for instant and certain 
retaliation if Russia or China did at- 
tack with nuclear weapons. It called 
for military alliance, such as NATO! 
and SEATO!® and direct grants of 
military aid to assist weak and vulner- 
able nations.!* 

On the civil side, the cornerstone of 
United States foreign policy has been 
the full support of the United Nations 
and other methods of international co- 
operation. The Marshall Plan to aid 
and restore the economies of free na- 
tions is a good example. 

These policies or plans, developed in 
the years 1946-52, have not changed 
in concept during the years of the Re- 
publican Administration. They were 
not dictated by altruism. They were 
made necessary by the inexorable law 
of self-preservation, which, like rain, 
falls on the Republicans and the Demo- 
crats alike. 

This, then, was about the skeleton of 
the situation when in 1957 the Amer- 
ican Bar Association decided upon its 
program to do what it could to lessen 
international tensions by the peaceful 
settlement of international controversies 
through law. Its leaders were men of 
great hope, faith and courage to launch 
this project against this background. 
If the Association succeeds even in 
small measure, the world will owe them 
a great debt. 





9. George F. Kennan, American DrpLomacy, 
1900-1950, (University of Chicago Press) 103. 
Italics added. 

10. Kennan, American Dretomacy, 1900-1956, 
(University of Chicago Press) 95-96. 

11. Toynbee, A Srupy or History (Abridged 
Ed.) Volume 2, pages 8-11, supra page 4. 

12. There may have been a few minor excep- 
tions. The Greek city states for instance. 

13. Professor Albert Einstein's estimation in 
a lecture at Princeton. Einstein thought that 
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because of libraries a new civilization might 
evolve in the course of a few centuries. 

14. “Protracted Conflict” is described in an 
excellent study recently released by the For- 
eign Policy Research Institute. Prorractep 
Conruict (Harper's, 1959). 

15. North Atlantic Treaty Oragnization. 

16. South-East Asia Treaty Organization. 

17. Laos, in Indo-China, is a present example. 
The United States has been granting her about 
thirty million dollars each year to buy military 
supplies and to pay her troops. 
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5. What Guideposts Can 
Help Us on the Way? 


If we accept the thesis that what we 
are talking about is something new,'* 
that we are exploring a new trail in the 
progress of man in search of civiliza- 
tion, then the next step is to see what 
motivations or behavior patterns, and 
what basic urges common to homo 
sapiens can be found to help us on 
our way. 

At the risk of vastly oversimplifica- 
tion (in an article like this it does no 
harm if it starts thinking) the “guide- 
posts” of the past can be divided into 
(1) urges of 
mankind; and (2) basic behavior pat- 
terns of mankind. 


two categories: basic 


Most social scientists agree that 
there are four basic urges common to 
all mankind, and four basic national 
interests common to all nations. In 
fact these basic urges caused communi- 
ties and nations to be formed in the 
first place. There are thousands of 
other human urges, but these four con- 
stitute the bedrock upon which a na- 
tion’s political and social institutions 
rest—incidentally domiciliary law. Col- 
lectively, these basic human urges con- 
stitute a nation’s fundamental national 
interests and control its international 
politics, including its policy regarding 
international law. 

We must always remember that we 
are dealing with nations—not with in- 
dividuals. A nation’s leaders may be 
compassionate, wise and comprehend- 
ing, but, as was said before, a nation 
itself cannot comprehend or under- 
stand anything beyond its own national 
interest—no matter how enlightened. 
\ nation has no morals, little con- 
science, and no understanding of right 
or wrong per se.!® 


The four basic urges of man are: 

(a) The urge to stay alive; 

(b) The urge to better conditions 
of life; 

(c) The urge to propagate; and 

(d) The urge to worship something. 

The four basic interests of nations 
parallel the basic interests of man. 
Since man hasn’t changed perceptibly 
in the last 100,000 years, we may as- 
sume that there isn’t much likelihood 
1e will change very much in the next 
100,000 years, and that the four basic 


urges of man and nations will control 
any world community we may be talk- 
ing about. It is possible to construct 


Basic 
The Individual 


The urge to stay alive. 


The urge to better conditions of 


life. 


The urge to propagate. (Biological, 
not social. ) 


The urge to worship something. 
(Inherent in man.) 
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a table of the basic interest of man and 
the basic interest of the nations he 
lives in about as follows: 


Urges 
The Nation 


The urge to survive as a nation 
(although the individual might be 
sacrificed to make this possible). 
The urge to expand territorially or 
industrially (to put more in the 
bellies of those already there, and 
the increase of population). 

Same as above. 

The urge to supply something to 
worship, be it God, Mumbo-Jumbo, 
or the state. (Gives the nation ho- 
mogeneity, control and stability.) 





These four constants have been 
around for a long, long time. General- 
ly, they are common to all people and 
all nations. They constitute in fact a 
common denominator. They are truly 


the bedrock of international politics. 


6. National Prejudice 
There is a singular “behavior” pat- 


tern of man which we have mentioned 
before but which can be repeated again 
—that is the inherent chauvinistic char- 
acter of man to believe his town to be 
the best town in the world, his com- 
munity to be the best community in 
the world, and his nation the best na- 
tion in the world, and his law to be the 
only sensible law in the world. Con- 
versely, all other peoples and nations 
are “furriners”, “natives”, “limies”, 
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“gooks”, or “wops”.*° It isn’t easy to 


forget the cry of the “master race”. 

It is a very serious factor which 
must be taken into account if we are to 
establish any sort of a world com- 
munity dedicated to some sort of world 
law. In fact from the context of the 
Special Committee’s Reports it may be 
the most serious factor. 


7. Gradualism 
A second behavorial “guide post” is 
what two of the great social scientists 


of Yale, William G. Sumner and A. G. 
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Keller, called “gradualism”.?! It must 
be given special attention. If a Con- 
gress of Hugo Grotiuses, Platos, Aris- 
totles, George Washingtons and the 
keenest and best-meaning minds of the 
ages could be conjured to earth to 
draw a “new world law”, it wouldn’t 
be accepted or obeyed. Homo sapiens 
just doesn’t work that way. No long- 
established institution of government, 
and no code of world laws, will ever be 
accepted or obeyed by the nations of 
the world nor the people making up the 
nations, until and unless it be proved 
to them by actual and gradual demon- 
stration over a long period of time that 
the new institutions do serve their in- 
dividual interests and national interest 
a lot better than the old institutions, 
customs and traditions that have kept 
any particular society or nation and its 
people alive over the centuries. 





18. The world of Plato, Grotius, and George 
Washington — even Woodrow Wilson — was a 
great deal different and presented entirely 
different problems. 

19. Kennan, American Dretomacy 1900-1950 
(supra) See also Wilham Howard Taft, Dicest 
or InrernationaL Law, Volume 1, page 13, 
(Government Printing Office) Hackworth. 
Herbert Hoover, Orpgat or Wooprow WILson 
(McGraw-Hill) Preface, page VIII 

20. A. G. Keller, Brass Tacxs, pages 12-15. 
Recommended reading: Tue Forcorren Man 
AND OrHer Essays by William G. Summer. Kel- 
ler: Cottecrep Essays or Witu1am G. SuMNER, 
Yale Press, 1934. 


21. Keller, Brass Tacks, page 231. 
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8. Population Increase 

Another “guidepost” is the behavior 
of overpopulated nations, Challenged 
by overpopulation, or poor living con- 
ditions, nations will gamble on the 
lives of their peoples and wage major 
wars—if they think they have a fair 
chance to win.?? The vaveat is 
portant. If the aggressor nation thinks 
she may lose, she will hesitate to start 
a major war. Such is the situation at 
present. The Communist camp does not 
think it has a good chance to win in an 
atomic war today without paying a 
ghastly price. Otherwise Europe would 
long since have been overrun by the 
Soviets.8 


im- 


9. Science a Creature of 
Observation and Curizsity 

Another social behavior pattern is 
the lag between physical science and 
social science. “Law” is a societal in- 
stitution and subject to the social law 
of “gradualism”. Science is not. A 
knowledge of science and nature is 
comparatively easy for man to grasp. 
Both Professor Keller and Professor 
Arnold Toynbee have pointed this out. 
Keller sums it up as follows:?* 


In the development of the sciences 
which we prize: 

1. Interest (curiosity) led to obser- 
vation ; 

2. A collection of observed instances, 
or facts, invited comparison; 

3. Comparison led to classification, 
and to sets of sequences; 

4. Sets of sequences suggested laws; 

5. Laws (scientific) are the identify- 
ing marks of science. 

Thus the collection and preservation 
of facts of experience have led straight 
to science. Those who ignore experi- 
ence—that is, facts—are facing direct- 
ly away from science. 


10. A Satisfaction of 

Basic National Interest 
If these social “guideposts” 

“basic urges” of man be accepted, our 


and 


problem seems to be the making pos- 
sible in some degree the satisfaction of 
the common basic national interests of 
the nations comprising a community 
of nations. 

This can only be done by making 
known and demonstrating to the peo- 
ples and nations of the world the in- 
credible advances of science and tech- 
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nology; and driving home the thought 
that if they were applied man could 
live a happy, peaceful life—or, con- 
versely, be destroyed. This would also 
involve the gradual establishment of 
some system of peaceably settling dis- 
putes arising out of a conflict of basic 
national policies growing out of these 
basic national interests. 

This approach has been adopted by 
Western Europe in the decade since 
World War II. Considering Europe’s 
age-old bitter hatreds and centuries of 
bloody and savage wars, its success has 
been almost incredible. The Western 
European states have established a sort 
of a parliament of Europe called the 
“Council of Europe” where their mu- 
tual national interests and plans (pol- 
icies) may be debated. A Steel and 
Coal Community based on fair and 
just sharing of raw materials has been 
getting along well. There is a Euro- 
pean Trade and Tariff Community, and 
a European Common Market has been 
operated since January 1, 1959. A 
European Civil Aviation Conference 
(ECAC) has been in effect for several 
years, meeting to discuss the particular 
problems of civil aviation in Europe, 
and transportation and communication 
consolidations have been drafted. Other 
similar communities of interests are 
drawing together the divided nations 
of Western Europe into a European 
confederacy—or perhaps even a United 
States of Europe. 

We must always remember, however, 
that Western Europe and the American 
states belong to one society, the West- 
ern Society, with a unique culture and 
an advanced science and technology. 
Progress in Europe and the Americas, 
however encouraging, cannot be ac- 
cepted as proof that the rest of the 
world will follow. 

The writer thinks it safe to conclude, 
however, that any approach to any sort 
of a world community able to adminis- 
ter a plan whereby the basic national 
interests of nations may be satisfied by 
the advances of science, technology, 
world commerce and trade (without 
outraging their age-old behavior pat- 
terns) must, in the first instance, be a 
political approach based on common 
national self-interest, and achieved by 
diplomacy, because it is almost entirely 
a political problem. 
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To have lasting effect, of course, it 
must be cemented by a “rule of law”, 
but this rule of law will probably be a 
concept of the “rule of law” far dif. 
ferent from the concept held by the 
English-speaking peoples, or our West- 
ern Civilization. We may call the 
Chinese “chinks”, but they still call us 
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“foreign devils”.*° 


11. What Sort of 
World Community? 

A strengthened United Nations, the 
further development and consolidation 
of the functions of its affiliated organi- 
zations, and the promotion and encour- 
agement of the social and economic 
sides of organizations such as the Coun- 
cil of Europe, the Common Market, 
NATO, AOS, CENTO and SEATO, 
hold the greatest hope for the establish- 
ment of a World Community of Na- 
tions based on common national self- 
interest, mutual assistance, and the 
comprehension of the potentiality of 
science and technology and commerce 
to make possible the fulfilment of these 
national interests. Likewise, the United 
Nations is best fitted to point out the 
alternate potentiality of science and 
technology—its potentiality to destroy 
mankind and its nations. 


At present the United Nations is 
something less than a world govern- 
ment or community, and probably 
never can become such per se,”® but it 
can be the catalyst through which a 
world community circumscribed by 
common basic national 
could be established. 

The fact is the United Nations has 
made much progress in that direction 
already. 


self-interest 


It has demonstrated the potentiality 
of mutual co-operation, the benefits of 





22. Minor wars have been waged over boun- 
dary disputes and other such controversies aris- 
ing between two nations, such as reviewed in 
the Report of the Special Committee, but we 
have found no instance where such disputes 
were the real cause of a major war, although 
they had been used as an excuse. 

23. Prorractep Conr.ict, Foreign Policy Re- 
search Institute (Harper's, 1959). See also 
Huxley, Brave New Wor.p Revistrep (Harper's, 
1958). 

24. Keller, Brass Tacks, page 17. 

25. Poems or Bret Harte. “That for ways that 
are dark and for tricks that are vain, the 
heathen Chinee is peculiar, which the same I 
would rise to explain.” 

26. Toynbee, A Srupy or History (Abridged 
Edition) Book II, pages 328-329. 





science and technology, and trade and 
commerce, through its own committees 
such as its Economic and Social Coun- 
cil (ECO-SOC) and through its affili- 
ated organizations. 

In this regard, the affiliated organi- 
zations have sometimes been more ef- 
fective than the United Nations itself, 
although without U. N. guidance and 
financial assistance their effect would 
be greatly limited. This is true because 
of the non-political nature of the affili- 
ated organizations and the political 
of the United Nations. The 
United Nations, because of its parlia- 


nature 


mentary structure and the problems it 
deals with, is primarily a political or- 


ganization. As such it is subject to all 


the inherent political conflicts and 
frustrations of a political organization 
of ninety-nine nations facing a positive 
course of action. 

The affiliated organizations, how- 
ever, are largely non-political in char- 
acter, especially in the fields of science 
and technology. Through them the 
United Nations has been largely re- 
sponsible for the establishment of 
world standards and practices in the 
fields of atomic energy for peaceful 
use, agriculture, world health, inter- 
national financing, international civil 
aviation, postal service, telecommunica- 
lions, meteorology, maritime transpor- 
tation, international trade, and inter- 
national labor practices.2* It is an 
impressive accomplishment. 

Another encouraging factor is that 
the world is becoming industrialized 
with unbelievable rapidity, and this 
applies to agriculture. Since man is 
pretty much alike wherever we find 
him, particularly in his scientific and 
technological capabilities, it is safe to 
say, in the absence of a devastating 
nuclear war, that the tempo of world 
industrialism and productivity will in- 
crease, 

This postulate has observed fact to 
support it. Japan was a “hermit na- 
tion” only a century ago. Russia and 
Red China were “back- 


ward” and incapable of industrial 


considered 


progress a few decades ago. 


Now, extreme nationalism with its 
vertical barriers of boundary and na- 
tional prejudices is the antithesis of 
industrialism. World industrialism de- 


mands communication, (transport of 
persons and things by air, sea, road 
and rail) telecommunications, postal 
facilities, banking, trade and commerce 
and international co-operation. These 
advantages of world co-operation can 
only be brought home to the approx- 
imately billion people dominated by 
Communism, and the billion people in 
the neutral and underdeveloped na- 
tions, by actual demonstration and 
practice. 


12. How Does the 
Association’s Program Fit In? 
The answer is that it must first reach 
a common understanding among its 
own ranks of the meanings, objectives 
and policies embraced in its program 
of “World Peace Through Law”, and 
this must be done within the spectrum 
of world affairs today. It must avoid 
the unconscious concept of the “rule 
of law” and “law” which the English- 
speaking peoples live by as individuals 
in their respective nations, and con- 
sider a meaning of the “rule of law” 
and “law” which can be comprehended 
by almost all nations. It must avoid 
thinking only of a “world government” 
in the image of the United States, with 
a judicial system patterned after our 
federal system.2% Our objective may 
take a long time. We may not see it 


reached in our century. Centuries 
passed before the common law of Eng- 
Danelaw, the 


law of the Anglo-Saxons and the Roman 


land evolved from the 


law.2° However, this evolutionary proc- 
ess seems as inexorable as a “law of 
nature”, like gravity, and we can do 
little about it. If a world community 
living under a rule of law is estab- 
lished, it will be by such evolutionary 
process. 


World Peace Through Law 


13. An Example of 
Legal Evolution 

Person-to-person international com- 
munication and trade are probably the 
most important catalysts to a world 
community and to a world law. Civil 
aviation is, perhaps, the most impor- 
tant single factor—not only because of 
its speed, flexibility and range, but be- 
cause of its dramatic challenge. Aside 
from its value as an instrument of com- 
munication and commerce, “carrying 
the flag” by aircraft is also a matter 
of intense national pride to every sov- 
ereign nation. 

Obviously, international aviation 
would become an impossible chaos if 
there were no established airways, 
safety 
requirements or operational standards. 


navigation facilities, airports, 


It is the purpose of the International 
Civil Aviation Organization (ICAO), 
a United Nations’ affiliate with a mem- 
bership of seventy-two nations, to bring 
together the nations of the world into 
an aviation community, to develop 
principles and techniques of interna- 
tional air navigation and to foster the 
planning and development of interna- 
tional civil air transport. 

In addition to the prohibitions and 
rights given in the treaty (Convention), 
it has established Standards and Rec- 
ommended Practices in regard to the 
“purposes” above described.*° The 
only compulsion (or sanction) to obey 
these rules and regulations is the na- 
tional interest of the contracting nations 
and their national pride. They either 
obey or they do not fly internationally 

because other nations just won't en- 
multilateral air 
agreements unless they do obey. Thus, 


ter into bilateral or 


these Standards and Practices have the 
effect of self-executing laws, with com- 
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Agency); 
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FAO (Food and Agriculture Organization) ; 
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entific and Cultural Organization) ; 
WHO (World Health Organization) ; 
INTERNATIONAL BANK: (International Fi- 
nance Corporation; International Monetary 


(International Atomic Energy 


(International Civil Aviation Organ- 


UNIVERSAL POSTAL UNION: (Internation- 
al Telecommunication Union) ; 

WMO (World Meteorological Organization) ; 

IMCO (Intergovernmental Maritime Consul- 
tative Organization) ; 

INTERNATIONAL TRADE ORGANIZATION. 

28. Kennan, American Driretomacy 1900-1950 
(University of Chicago Press) 95, 103, 135. 

29. Recommended reading, Trevelyan, His- 
tory oF Encianp, (Cambridge Press). Maitland, 
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Encuiisn ConstiruttionaL Law, (Cambridge 
Press). Toynbee, A Stupy or History, (Oxford 
Press). 

30. The International Civil Aviation Organ- 
ization has prepared Standards and Recom- 
mended Practices on the following subjects: 

. Personne! Licensing. 

. Rules of the Air. 

. Meteorology. 

. Aeronautical Charts. 

. Air Ground Communications. 

. Operation of Aircraft. 

. Aircraft Nationality and Marking. 
. Air Worthiness. 

. Facilitation (Border Crossing) . 

10. Aeronautical Telecommunications. 

11. Air Traffic. 

12. Search and Rescue. 

13. Accident Inquiry. 

14. Aerodromes. 

15. Aeronautical Information Services. 
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pulsions and sanctions more effective 
than police powers. 

What is true of ICAO is true of the 
ten other specialized and _ affiliated 
United Nations’ organizations in equal 
or lesser degree. 


14. What Not To Do— 
What To Do 


It is very easy to advise “What not 
to do”. It is very difficult to express 
an opinion on “What to do”. The writer 
believes the United Nations and its 
affiliate organizations offer the best ap- 
proach to a “world community” ruled 
by “world law”. Improvements, of 
course, must be made in the adminis- 
trative and substantive provisions of 
the United Nations’ Charter. (The char- 
ter anticipated periodic reviews.) The 
removal of the veto power in certain 
fields would be a step forward for in- 
stance. However, this does not involve 
the American Bar Association very 
much except in regard to its individual 


members participating in the work of 
the United Nations; but the Association 
can submit recommendations. 

In its capacity to present recommen- 
dations, and in the sum of its individ- 
ual member’s place of leadership in 
the American society, it can do great 
good. The Association and the Special 
Committee and other committees (see 
the appendixes (c) and (d) of the Spe- 
cial Committee’s report) list forty-nine 
committees of the Association dealing 
with various aspects of the problem, 
and appendix (b) of the report reviews 
the contributions which have been 
made by numerous other private or- 
ganizations, such as the International 
Commission of Jurists. 

If we were able to spread like move- 
ments throughout the world we might 
make a very important and lasting con- 
tribution to enduring peace. It cer- 
tainly is not a “crash job”. It will take 
a long time and in the writer's per- 
sonal opinion it is as much a task for 


social scientists and behavioral scien- 
tists as a task for lawyers and jurists. 


In this regard the writer proposes as 
a constructive step forward that the 
American Bar Association establish 
(either at the Center in Chicago or in 
New York City) a small but permanent 
and full-time secretariat composed of 
a few very highly qualified authorities 
in the behavioral sciences, political 
science and international law to: (a) 
keep the project under constant study; 
(b) aid and assist the various commit- 
tees of the American Bar Association; 
(c) maintain liaison and co-operation 
with other institutions such, for in- 
stance, as the Foreign Policy Research 
Institute, the for Advanced 
Study in the Behavioral Sciences at 
Stanford University, the International 
Commission of Jurists, the United Na- 
tions Legal Committee, and the legal 
committees of its affiliated organiza- 
tions. 
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Opportunities for 


the Legal Profession 


by Walter E. Craig ¢ 


ry 

[HE UNITED STATES of America 
and the free world are today con- 
fronted with the greatest decision in 
the history of mankind—whether to 
maintain the philosophy upon which 
this nation was founded—the rule of 
law, or government by the people un- 
der law, or to yield to the pressures of 
the Soviet Union, her satellites and al- 
lies and approve acquiescence in the 
Marxist-Lenin doctrine of rule by force 
and men, 


I suggest the alternative of “acquies- 
cence in”, rather than “adoption of”, 
the Marxist-Lenin philosophy because 
that is how it comes about. We have all 
heard of “the Russian Revolution”. 
To me, the word “revolution” in that 
context implies a rejection of a form 
of government by the governed and 
the establishment of a government ac- 
cording to the will of the people. The 
Russian Revolution was not such a 
revolution. For centuries Russia was 
composed of numerous warlike tribes 
and principalities, at times overrun by 
the Mongols, Tartars, Turks, Poles and 
others. When they were not being 
invaded, the Russians were fighting 
among themselves or invading others. 
[he Russians were the last of the 
European family of nations to become 
‘ivilized. It was not really until the 
Romanoff dynasty that there was any 
ontinuity in Russian social, economic 


Mr. Craig gives his impressions of the Soviet Union, which he visited 
in 1958, and discusses how we can best meet the challenge of the Com- 
munist conspiracy to rule the world. The article is taken from an ad- 
dress delivered before the Oregon State Bar last year. 


of the Arizona Bar (Phoenix) 


or cultural progress. The only sem- 
blance of a true revolution took place at 
the close of World War I, the extermi- 
nation of the then ruling family and 
their immediate supporters through 
mob action; action motivated by ex- 
patriates educated in foreign lands. 


- The Trotskys and Lenins, the Bol- 
sheviks of their day, were not repre- 
sentatives of the masses; they were 
expatriate outsiders who took advan- 
tage of economic chaos brought on by 
war. The vast majority of the citizens 
of Russia were unaware of their exist- 
ence and cared less. When the Bolshe- 
viks came to power they killed off each 
other until only Lenin and his hench- 
men remained. When Lenin died, an- 
other killing spree set in until only 
Stalin and his coterie were left. After 
Stalin’s death came another blood bath 
and Khrushchev survived. 

It is the avowed purpose of the pro- 
ponents of the Marxist-Leninism phi- 
losophy to rule the world and to im- 
pose upon all people their doctrine of 
rule by men, force and fear according 
to their immediate desires. 

As a member of the American Bar 
Association’s delegation of six, it was 
my privilege to visit the Soviet Union 
in 1958. Our primary purpose was to 
visit with Russian lawyers engaged in 
private practice and to make an effort 
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to secure from those lawyers their re- 
action to the American Bar Associa- 
tion’s program of “Peace Through 


” 


Law”. 


In the course of our trip we visited 
Leningrad, Moscow, Minsk and Kiev. 

We were well received by the pre- 
sidium of the Bars of Leningrad, 
Moscow and Kiev. We were able to 
discuss with them the administration 
of justice, ethical standards, educa- 
tional requirements, methods of ad- 
ministration and the nature and form 
of legal practice. We were also able to 
visit proceedings in their various courts 
of law. 


Soviets Put Emphasis 
on Education 

What we found within the Soviet 
Union in relation to the legal profes- 
sion and the administration of justice 
is a complete topic for discussion in 
itself. While our experience in this 
area was interesting and educational, 
and while our associations with our 
fellow practitioners in the Soviet Union 
were most cordial and we believe our 
approach to these problems met with 
considerable respect and approval, 
even to the hope that the Russian Bar 
might ultimately co-operate in this 
field, what impressed us most was the 
effort within the Soviet Union with 
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respect to the educational process. 

We found a tremendous desire on 
the part of the educators to achieve the 
greatest success possible in their vari- 
ous educational fields. We found a 
program of elementary and secondary 
education through the tenth grade, re- 
quiring six hours a day, six days a 
week of solid subjects. We found an 
intensive program in the Russian lan- 
guage and literature, in mathematics 
and in the sciences. We found foreign 
language studies beginning as early as 
the second grade, with chemistry and 
physics commencing as early as the 
fourth grade. We found under the ex- 
isting educational system a tremendous 
incentive for higher education, with 
the outstanding students, upon gradu- 
ation from their ten-year program, at- 
tending universities, academies and 
specialist institutes. Through the em- 
phasis upon education within the Soviet 
Union we found in the urban commu- 
nities which we visited an extremely 
high percentage of literacy. We also 
found an extensive propaganda pro- 
gram implemented through the facili- 
ties of radio, television, newspapers 
and printed pamphlets. At the time of 
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our visit the anti-American propa- 
ganda, | should judge, accounted for 
at least 90 per cent of the entire pro- 
gram. 

Since our visit, Mr. Khrushchev has 
announced a curbing of the educa- 
tional program, at least to the extent of 
requiring two years’ work after the 
fifth grade before continuing formal 
education. The avowed purpose of the 
work program is to inculcate the stu- 
dent with the value of work and pro- 
duction. 

We also found the standard of living 
in those areas which we visited to be 
far below the standard of living in the 
United States. An effort is being made 
to alleviate the inadequacy of housing 
within the cities by the construction 
of large apartment buildings equipped 
with community kitchens and commu- 
nity bathing facilities. We also found 
that two or possibly more families oc- 
cupied one- and two-room apartments. 
By our standards food and clothing 
were poor. There were few privately 
owned automobiles. 

We found a class society at the top 
of which was the ruling class, followed 
by the scientific class which is, accord- 
ing to their definition, inclusive of edu- 
cators of high rank, jurists, doctors 
and engineers. These classes are well 
compensated and well housed. The 
great middle class is poorly housed 
and reasonably well compensated. The 
worker and peasant classes are poorly 
housed and poorly compensated. The 
latter two constitute the great majority 
of the Russian people. 

We found that only approximately 
3.5 per cent of the Russian population 
were members of the Communist Party. 
We were told that of all the member- 
ship of the Party, only about 20 per 
cent rule the Party and government. 
It is much easier in Russia for a me- 
chanic, a laborer or a semi-skilled ar- 
tisan to become a member of the Party 
than it is for a member of the intel- 
ligentsia. It is through this method 
that the Party can be controlled by the 
favored few. 


What Happened to 

American POWs in Korea? 
Major William Mayer, a psychiatrist 

for the United States Army, in 1957 






conducted a study to determine why 
there was such a tremendous difference 
in the conduct and attitudes of Ameri- 
can prisoners of war during the Korean 
conflict and their brothers in arms who 
were prisoners of war in World War 
I]. Major Mayer found that in all of 
American military history, American 
prisoners of war, particularly those in 
World War II, were possibly the most 
obnoxious to their captors of any sin- 


gle group of prisoners. 


It required both the Nazi and Japa- 
nese many more guards and troops to 
contain American prisoners of war than 
any other nationality. The reason for 
this was that the American prisoners 
of war in World War II worked to- 
gether, assisted each other, continuous- 
ly planned and executed escapes. In 
the Korean conflict there were no 
escapes. Four out of every ten Ameri- 
can prisoners died in imprisonment. 
As a comparison with other groups, in 
a single prisoner encampment of more 
than two hundred Turkish prisoners 
of war in the same Korean conflict, 
not one prisoner died and at the termi- 
nation of hostilities every Turkish sol- 
dier marched out. 


It was Dr. Mayer’s conclusion and 
the conclusion of his research team 
that the reason for the difference in 
the attitude of American prisoners of 
war in the Korean conflict and in 
World War II was the result of two 
major factors. The first was treatment 
given American prisoners in the Korean 
conflict and the second was their lack 
of understanding of American history, 
American ideals and American free- 
dom under law. 

It was found that the Communists 
subjected the American prisoners not 
to torture or to thirst, hunger or de- 
privation, but to an educational pro- 
gram that in some instances lasted 
over a period in excess of two years. 
Because of the average young (18 to 
20 years of age) American soldier's 
lack of understanding but innate de- 
sire for fairness, the Communist tutors 
were able, with the philosophy of 


“listen to our side of the story—you 
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have only heard the other”, to give to 
our young men an educational pro- 
gram that far exceeded anything that 
they had received through the ninth 
grade and, in a great percentage of the 
cases, high school. 

The reason for the tremendous mor- 
tality of our prisoners of war was the 
sowing of suspicion among our indi- 
vidual soldiers so that no single man 
completely trusted his fellow. This con- 
dition was not caused by torture or 
Chinese dripping water or splinters un- 
der the fingernails. It was done simply 
through the educational process. The 
educational program of the 
North Korean captors, who by the way 
were educated in the United States, 


entire 


was directed against the “imperialistic, 
capitalist war mongers who ruled the 
United States”. 

Another interesting event was the 
television broadcast in which Mr. 
Nixon and Mr. Khrushchev were pre- 
sented on the same program. At that 
time Mr. Khrushchev said, in effect, 
that the economy of the United States 
as it is today is a product of 160 years 
of effort, but that the Soviet Union is 
only 40 years of age and yet, under the 
current seven-year plan, the Soviet 
economy would not only match the 
American economy but would sur- 
pass it, 

This statement of Mr. Khrushchev 
is as erroneous and as far from the 
truth 


as most statements from the 





Kremlin. Why should it be anything 
else, since the people charged with 
the responsibility of governing the 
Soviet Union are uninhibited by any 
moral values, any values of right 
and wrong and are wholly devoid of 
intellectual honesty as we know it? 
While the Russian Constitution pro- 
vides for freedom of religion, that pro- 
vision of the Constitution is often ig- 
nored and members of the Communist 
Party, at least, are wholly devoid of 
any religious doctrine. From what we 
could see of the Russian economy, 
even assuming that the United States 
stood completely still for the next seven 
years, it is inconceivable that Russia 
could match in any way our existing 
economy so far as it benefits the in- 
dividual citizen. I refer now to modes 
and facilities of transportation, roads, 
highways, railroads, motor vehicles, 
facilities of communication, telephone, 
telegraph, radio, television, housing, 
clothing and above all, food. 

Now, what has all this to do with 
professional responsibility? What I 
am about to say now applies not only 
to the members of our profession en- 
gaged in the active practice of the law, 
but to the judiciary as well. 

Of all of the segments of society in 
the free world, and particularly in the 
United States, the members of the legal 
profession, through education, training 
and daily endeavor, are better qualified 
than most to alert the free people of the 


Opportunities for the Legal Profession 
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world to the dangers of ignorance, ac- 
quiescence in Communism and _ the 
Marxist-Lenin doctrine. 

Now, how do we accomplish this? 
First, the education of the members of 
the legal profession both in the areas of 
formal education and in the areas of 
post-admission education, with empha- 
sis on ethics. Second, the education of 
our teachers—it is necessary to make 
our teachers the best teachers on the 
face of the earth. Finally, the educa- 
tion of our children, for it is they more 
than we who will ultimately be faced 
with the choice. 

I suggest further the active partici- 
pation of all—judges and lawyers—as 
members of the legal profession on 
school boards, in legislative bodies, in 
the Parent-Teacher Association and in 
every area possible in the field of edu- 
cation. 

The organized Bar itself may be of 
tremendous assistance, through its con- 
certed action in the field of education 
and in the areas of formal education 
where the Bar may offer assistance and 
direction. There are compensations 
other than money—services rendered 
without monetary reward to one’s 
neighbor, to one’s children, to one’s 
community, to one’s state and the na- 
tion may be far more compensatory to 
the individual, depending upon the 
extent of that service, and far more 
permanent than anything money can 
buy. 
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Basic Changes in the Tax Structure 


Professor Garwood believes that the time has come for a re-evalua- 
tion of the country’s tax structure. A tax doctrine applicable in 1913, 
in an economy of scarcity, may be out-of-date in the economy of afflu- 
ence in which we live today, he writes. He suggests that consumption 
taxes, like the sales tax, should provide a greater share of needed 


revenues. 


by John D. Garwood *¢ Professor of Economics at Fort Hays Kansas 
State College 


A WELL-KNOWN philosopher of 
the twentieth century observed: “The 
ideas of economists and political phi- 
losophers, both when they are right 
and when they are wrong, are more 
powerful than is commonly understood. 
Indeed, the world is ruled by little else. 
Practical men, who believe themselves 
to be quite exempt from any intellec- 
tual influences, are usually the slaves of 
some defunct economist. Madmen in 
authority, who hear voices in the air, 
are distilling their frenzy from some 
academic scribbler of a few years back. 
I am sure that the power of vested in- 
terests is vastly exaggerated compared 
with the gradual encroachment of 
ideas.” 

Victor Hugo is quoted as saying that 
nothing in this world is so powerful as 
an idea whose time has come. 


Another philosopher long ago said: 
“Tell me today what the philosopher 
thinks, the university professor ex- 
pounds, the schoolmaster teaches, the 
scholar publishes in his treatises and 
textbooks, and I shall prophesy the con- 
duct of individuals, the ethics of busi- 
nessmen, the schemes of political lead- 
ers, the plans of economists, the plead- 
ing of lawyers, the decision of judges, 
the legislation of lawmakers, the trea- 
ties of diplomats, and the decisions of 
a state a generation hence.” 
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Ideas rule the world, govern shape 
and form human conduct, yet, they are 
the most nearly immutable of all things 
known to man. We accept with good 
grace such cultural changes and inno- 
vations as are represented by swept- 
wing fenders, Ingemar Johansson, roll- 
on deodorants and Harry Truman. 


Changing Ideas 

A teacher is a retailer of ideas, most 
textbook writers are wholesalers of this 
commodity, while manufacturers of 
ideas occupy monopolistic positions, 
i.e., they are few in number, the sup- 
ply is limited. These dealers in ideas 
range in status positions comparable to 
that of Tiffany’s and the corner news- 
stand in the retail field. 

It is unfortunate, but true, that ideas 
have a habit of lingering after their 
period of usefulness is spent. Ideas 
must be continually weighed, re-exam- 
ined and winnowed. An old Russian 
proverb puts it succinctly—“If the 
horse did not blow on its oats, it would 
swallow a lot of dust.” 

Bert Leston Taylor’s “Dinosaur” 
points up the problem of critical think- 
ing most cogently: 


Behold the mighty Dinosaur, 

Famous in prehistoric lore, 

Not only for his weight and strength, 
But for his intellectual length, 
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You will observe by these remains, 
The creature had two sets of brains, 
One in his head—the usual place, 
The other at his spinal base. 

Thus, he could reason a priori, 

As well as a posteriori. 

No problem bothered him a bit; 

He made both head and tail of it. 

So wise he was, so wise and solemn, 
Each thought filled a spinal column. 
If one brain found the pressure strong, 
It passed a few ideas along; 

If something slipt his forward mind, 
*Twas rescued by the one behind; 
And if in error he was caught, 

He had a saving afterthought. 

As he spoke, 

He had no judgements to revoke; 
For he could think without congestion, 
Upon both sides of every question. 
Oh, gaze upon this model beast, 
Defunct ten million years at least. 


I do not believe it is flattery for me 
to say that you readers of this maga- 
zine are the most influential people in 
America today. You lead in the halls 
of Congress and our state legislatures, 
you are found in the front in business 
and finance, your persuasive voices are 
heard in every community of our land. 

It is with this thought in mind that 
I would like to draw your attention to 
a change in ideas which will have far- 
reaching influence in the field of taxa- 
tion in the years and decades ahead. 
At the present time it is in the door- 
way of many economics classrooms, in 


it is 
that 
that 
emp 
com 
nom 
in t 
pose 


thin 


Wi 
T 
alw: 
is a 
yest 
mo! 
I se 
up 
Gul 
salo 
thir 
soni 
triu 
E 
of 1 
Ma 
ing 


tior 





iers it has entered the room and has 

ined status and adherents. I am well 

vare that the ability to detect a bad 

gz is not indicative of a capacity to 
lay a fresh one, 

Briefly stated the change in ideas is 
this: In the field of taxation, from the 


standpoint of justice, revenue raising 


potentialities, incidence upon invest- 
ment and consumption, and socio-eco- 
nomic effects, consumption taxes, i.e., 
sales taxes, can and should assume a 
greater share of the burden of raising 
revenue, 

You may say—this is not new to us, 
it is old hat. I say to you, however, 
that in the classroom this is new in 
that this idea will now receive increased 
emphasis because the economist has 
come to the recognition that the eco- 
nomic frame of reference has changed 
in the last two decades. It is the pur- 
pose of this paper to expand on this 
thinking in that which follows. 


What Is Truth? 

The allegation made above has not 
always been true, but it is today. Truth 
is a relative concept. What was true 
yesterday may not be true today or to- 
morrow. It is not like television. When 
I see the hero in the white hat flashing 
up to the hitching rack in Traders 
Gulch and stroll hands on hips into the 
saloon, I can turn my attention to other 
things. Here is Truth, the Right per- 
sonified. I know that it and he will 
triumph, if I watch long enough. 

But Truth in the real life has shades 
of meaning, it tends to be grey flecked. 
Many many years ago, Pilate confront- 
ing the Master asked the age-old ques- 
tion, “What is Truth?” 


The Income Tax 

The federal income tax in the United 
States goes back to 1861 when a 3 per 
ent levy was made on all incomes over 
$800. The Act was never seriously en- 
forced but in 1862 Congress passed a 
per cent levy plus a 5 per cent tax 
n income over $10,000. Thus was the 
ation introduced to the now well 
nown principle of ability-to-pay. The 
ix was dropped in 1872 as an emer- 
ency tax not needed after the war. 
The last quarter of the nineteenth 
entury saw the country grow rapidly 


in population and individual wealth. 
Capitalism spawned millionaires and 
this procedure brought with it mass 
envy and questions of “social justice”. 
In 1909, of the ninety-two members of 
the Senate, seventeen were millionaires 
—fifteen Republicans and two Demo- 
crats. 

Thus, sentiment grew for an income 
tax. William Jennings Bryan, the king 
of corn of Nebraska, was urged to lead 
a crusade for a graduated tax of 5-10 
per cent on incomes over $10,000. He 
needed no urging. 

In 1894 under his guiding hand an 
amendment levying a 2 per cent tax on 
incomes over $4000 was hooked onto 
a Republican tariff bill. The amend- 
ment became law in August, 1894, but 
it was quickly found to be unconstitu- 
tional. 

But this was not the end of it. Presi- 
dent Theodore Roosevelt had long been 
bothered by what he considered the 
He made a 
speech April 14, 1906, at a cornerstone 
laying of the New House Office Build- 
ing. Congressman Champ Clark, long- 


blindness of the rich man. 


time Democratic House leader, gave 


this account of this epoch-making 


speech: 


The President made a flamboyant 
Fourth of July speech for ten minutes, 
an uplift speech for fifteen, skinned 
the muckrakers within an inch of their 
lives, delivered a few light taps on 
democratic ribs. The mouths of emi- 
nent Republican magnates were spread 
in smiles reaching from ear to ear. 
They were having the time of their 
lives when suddenly, without any con- 
nection whatever with anything he had 
said, apropos of nothing, he declared 
vehemently for both a graduated in- 
come tax and a graduated inheritance 
tax. The Democrats were jubilant and 
applauded hilariously, while the smiles 
froze on the faces of the Republi- 
cans... The President seemed to be 
delighted with the sensation he had 
created and the consternation he had 
wrought among Republican statesmen. 
Their curses on him for that speech 
were not only deep, but loud. 


The income tax question became a 
burning issue in the political cam- 
paigns of 1908 and 1912. The 1913 
amendment passed the House 318-14 
and was ratified by the legislatures. 
Under this new tax law a married man 
with two children and an income of 
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$10,000 paid a $60 tax. In 1913 the 
new tax brought in $28 million. 

For the current fiscal year of 1960 it 
is estimated that the income tax will 
bring in 52 per cent of the total federal 
revenue while the corporation income 
tax is responsible for 28 per cent of the 
total. Thus, these two income taxes 
now account for 80 per cent of total 
federal receipts. Excise taxes bear 12 
per cent of the burden.' In addition, 
thirty-three states now have income tax 
laws with rates ranging as high as 11 
per cent, 


The Affluent Society 

We live today in what has become 
known as an “affluent society”.* We live 
in a society capable of tremendous pro- 
ductive feats, a society concerned with 
how to utilize its leisure. In the United 
States today even those in the lower 
brackets of income have ample to eat, 
television sets for their enjoyment, 
swift powerful cars to bear them to 
their destinations. 

As this is being written the bargain- 
ing in the steel industry between union 





1. Your Feperat Income Tax (1960 edition, 
Treasury Department, Publication 17) page 5. 

2. John Kenneth Galbraith, Tue Arriuent 
Soctery (Houghton Mifflin Company, Boston, 
1958) Chapter 1. 
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and management involves a level of 
wages and benefits unheard of when 
the income tax law was passed in 1913. 
During the strike, striking workers ate 
three substantial meals per day, spent 
their idle time in warm homes, sat in 
soft chairs before swivel television 
screens, drank from cans of cool beer 
stored in electric refrigerators. This is 
not a society of poverty and privation. 
This is a society of desirable alterna- 
tives. A parallel may be found in all 
other areas of the economy. 

This vast stride forward in our na- 
tional standard of living is directly 
related to the increase in our produc- 
tivity as a nation of producers of goods 
and services. Truly we have become an 
affluent society. In 1929 our gross na- 
tional product was $104.4 million, in 
1959 estimates range from $475-$500 
billion. 

The end is not in sight. Barring a na- 
tional catastrophe, our economic sooth- 
sayers predict that the last half of the 
twentieth century will bring even great- 
er production and higher standards of 
living for the producers—us. 

So it is that tax doctrine applicable 
in 1913 may need to be re-examined 
in the light of a society changed from 
one of scarcity to one of plenty. Too 
many of us have spoken on this subject 
with an abandon that comes from an 
immunity to the facts. 

With few exceptions, the doctrine in- 
volving an income tax based upon an 
ability-to-pay has found many support- 
ers in the classroom of economics. 

Consumption taxes. The case for the 
sales tax in our contemporary society 
has been expressed well by John Gal- 
braith in his 1958 book—The A fluent 
Society. Thus: 
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The effect of a sales tax varies great- 
ly as between a poor and an affluent 
country, and the difference is one not 
of degree but of kind. Under the an- 
cient regime in France the tax on salt 
achieved an enduring reputation for its 
oppressiveness which it retains in parts 
of modern India to this day. In the 
United States a tax on salt, even one 
that doubled or trebled its price, would 
work no perceptible hardship. It is 
not that salt is more dispensable now 
than in the day of the gabelle. But 
where it was then a major object of 
expenditure it is now an insignificant 
one. And where the price of salt once 
affected visibly and directly what re- 
mained for other use, it is now too 
small to have a noticeable effect. 

As with salt so with other things. In 
a family which can buy only bread 
and cloth, a tax on bread and clothing 
means that children will be hungrier 
and less well clad. In a family which 
can buy many things the adjustment 
comes at the margin in spending for 
gasoline, installment payments, the 
races, or the quality of the ceremonial 
steak. 

Thus does affluence alter the case 
against sales taxation. It will be ar- 
gued that some people are still very 
poor. The sales tax, unlike the income 
tax, weighs heavily on the small con- 
sumption of such individuals. But if 
the income tax is unavailable or in the 
service of other ends, the only alterna- 
tive is to sacrifice social balance.* 


Thus has economic growth and deep- 
ened prosperity altered thinking in the 
tax field. This change is now recog- 
nized in the classroom. This economic 
realignment has gone far to meet the 
most widely used argument against the 
sales tax. We now have a society where 
with justice consumption taxes may be 
institutionalized and it seems likely 
that in the future we will have just 
that. Ideas of this nature appear in the 
textbooks, are uttered in lectures, and 
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some become immortal when plani.d 
in sophomore minds. 


Conclusion 

In an economy such as ours which 
needs to expand constantly, a condition 
highlighted now through Nikita Khru- 
shchev’s boast of the Soviet Union's 
annual growth of 8.6 per cent annually 
(ours is in the area of 3 per cent) we 
cannot afford to hamstring our eco. 
nomic growth by binding ourselves 
with tax thongs which inhibit rapid 
economic expansion. 

We need to approach a 5 per cent 
annual growth figure. In the mid-twen- 
tieth century economic growth is a 
stern shibboleth of the effectiveness of 
an “ism”. Growth is the butterfly in- 
side the chrysalis. It is the sine qua 
non for big power status. 

Government expenditures are going 
to remain large. Fifty-eight cents out 
of every federal dollar now spent goes 
for national security, twelve cents for 
interest on the debt, eight cents for 
agriculture, six cents for veterans and 
sixteen cents for other governmental 
functions. 

A tax system needs to be constantly 
appraised as to its incidence upon in- 
vestment and production. If through 
our tax program we prevent optimum 
effort on the part of our people, then 
we need to apprise ourselves of this 
fact. 

There is a Chinese proverb which 
sums it up well: 


He who cannot see beyond the dawn 
will have much good wine to drink at 
noon, much green wine to cure his 
headache at dusk, and only rain water 
to drink for the rest of his days. 





3. Ibid., pages 316-17. 





Jeremiah S. Black: 


Lawyer and Statesman 


Mr. Simon recalls a great lawyer of the past whose argument won 
the famous case of Ex parte Milligan. As Mr. Simon points out, Black’s 
summation in the Supreme Court is an excellent statement of our 


basic liberties. 


by W. Lincoln Simon 


J EREMIAH S. Black is probably best 
remembered as Attorney General and 
Secretary of State under Buchanan 
during the perilous days preceding 
Fort Sumter. Black was, as W. A. 
Swanberg describes, “one of those 
‘strong men’ who seem to rise for good 
or ill in national crises to mould the 
destinies of millions. . 


“Tall, slouching, homely, untidy, 
with a wig that seemed always crooked 
and clothes that did not fit, Judge 
Black was a lawyer’s lawyer and a 
classical scholar who could not open 
his mouth without dropping literary 
gems.” 


Black’s wisdom and gift of oratory 
did not stop with Lee’s surrender at 
Appomattox Courthouse, and he should 
be equally remembered for his classic 
defense of the right to trial by jury in 
Ex parte Milligan more than a year 
after the firing had ceased. 


On Palm Sunday of 1865 when 
Grant penned the words that said the 
men of the Confederate Army could go 
home, “not to be disturbed by the 
United States authorities so long as 
they observe their paroles and the laws 
in force where they may reside”, he 
restored their constitutional rights and 
assured them that they could not be 
hanged or imprisoned for treason. Yet, 


a little more than a month later, three 
Northern civilians, having been con- 
victed by a military commission, were 
scheduled to be hanged on charges of 
joining a secret society known as the 
“Order of American Knights, or Sons 
of Liberty” for the purpose of destroy- 
ing the government, communicating 
with the enemy, conspiring to seize 
munitions of war belonging to the 
Union forces and helping to liberate 
rebel prisoners confined within the 
federal lines. 

As Americans prepare for the com- 
memoration of the Civil War centen- 
nial, it might be well to review the case 
of Ex parte Milligan, Supreme Court of 
the United States, 
1866. 

Ex parte Milligan presents a compre- 
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hensive picture of the fundamental 
principles upon which the law of civil 
liberty depends and the causes which 
led to their perfection and adoption 
under our system. At a time when we 
see civil liberties abused and destroyed 
in other countries, when the legal 
process is replaced by military tribu- 
nals, it would seem fitting that we take 
a closer look at the things we some- 
times take for granted. 

Lambdin P. Milligan was one of the 
three convicted men who, nine days 
prior to the time fixed for his execu- 
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tion, petitioned for his discharge to the 
Circuit Court of the United States on 
grounds that his imprisonment and de- 
tention were unauthorized and illegal. 

The Circuit Court, being divided in 
their opinion upon the matters pre- 
sented by the Milligan petition, certi- 
fied the following questions to the 
Supreme Court of the United States: 
(1) Should a writ of habeas corpus be 
issued? (2) Should Milligan be dis- 
charged as prayed for? (3) Had the 
military commission jurisdiction legal- 
ly to try and sentence the petitioner? 
Salmon P. Chase was then Chief Jus- 
tice of the United States. 

The argument of Jeremiah Black, 
counsel for Milligan, is regarded as 
one of the greatest legal orations of the 
American Bar as it defends the right 
to trial by jury and defines the natural 
rights guaranteed to each individual 
under the law. 

Black’s opening statement to the 
Court illustrates how strongly he felt 
about the issues involved. “I am not 
afraid”, he began, “that you will un- 
derrate the importance of this case. It 
concerns the rights of the whole peo- 
ple. Such questions have generally been 
settled by arms; but since the begin- 
ning of the world no battle has ever 
been lost or won upon which the liber- 
ties of a nation were so distinctly 
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staked as they are on the result of this 
argument. The pen that writes the 
judgment of the Court will be mightier, 
for good or for evil, than any sword 
that ever was wielded by mortal arm.” 

The real importance of Black’s mar- 
velous display of power and ability as 
a lawyer is the conciseness and clarity 
with which he portrays a review of the 
struggle between freedom and _ arbi- 
trary power which the world has wit- 
nessed for centuries. His appeal to 
reason in declaring that trial by jury 
affords the best guarantee of protection 
is a masterful presentation. 

“I do not assert that the jury trial is 
an infallible mode of ascertaining 
truth”, Black declared. “Like every- 
thing human, it has its imperfections. 
I only say, that it is the best protection 
for innocence and the surest mode of 
punishing guilt that has yet been dis- 
covered. It has borne the test of longer 
experience, and borne it better, than 
any other legal institution that ever 
existed among men. England owes 
more of her freedom, her grandeur, 
and her prosperity, to that than to all 
other causes put together. It has had 
the approbation not only of those who 
lived under it, but of great thinkers 
who looked at it calmly from a dis- 
tance, and judged it impartially. Mon- 
tesquieu and de Tocqueville speak of 
it with an admiration as rapturous as 
Coke and Blackstone. Within the pres- 
ent century, the most enlightened states 
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of continental Europe have trans- 
planted it into their countries; and no 
people ever adopted it once and were 
afterwards willing to part with it. It 
was only in 1830 that an interference 
with it in Belgium provoked a success- 
ful insurrection which permanently 
divided one kingdom into two. In the 
same year, the Revolution of the Bar- 
ricades gave the right of trial by jury 
to every Frenchman. 

“Those colonists of this country who 
came from the British Islands brought 
this institution with them, and they 
regarded it as the most precious part 
of their inheritance. The immigrants 
from other places where trial by jury 
did not exist, became equally attached 
to it as soon as they understood what 
it was. There was no subject upon 
which all the inhabitants of the country 
were more perfectly unanimous than 
they were in their determination to 
maintain this great right unimpaired.” 

Although Black used over thirteen 
thousand words in his speech to the 
Court, his historical tracing of the 
natural rights of man is brief and pre- 
sents a succinct narrative of events 
leading to the right of trial by jury. 
The subject loses the dry, tedious de- 
tail of a legal argument, and becomes 
animated with the spirit and genius of 
the speaker. 

“I might begin with Tacitus, and 
show how the contest arose in the for- 
ests of Germany more than two thou- 
sand years ago; how the rough virtues 
and sound common sense of that peo- 
ple established the right of trial by 
jury, and thus started on a career 
which has made their posterity the 
foremost race that ever lived in all! the 
tide of time. The Saxons carried it to 
England, and were ever ready to de- 
fend it with their blood. It was 
crushed out by the Danish invasion; 
and all that they suffered of tyrrany 
and oppression, during the period of 
their subjugation, resulted from the 
want of trial by jury. If that had been 
conceded to them the reaction would 
not have taken place which drove back 
the Danes to their frozen homes in the 
North, 
could not understand that, and the re- 
action came. Alfred, the greatest of 


But those ruffian sea-kings 


revolutionary heroes and the wisest 
monarch that ever sat on a throne, 









made the first use of his power, aft-r 
the Saxons restored it, to re-establish 
their ancient laws. He had promised 
them that he would, and he was trie 
to them because they had been true io 
him. But it was not easily done; the 
courts were opposed to it, for it lim- 
ited their power—a kind of power that 
everybody covets—the power to punish 
without regard to law. He was obliged 
to hang forty-four judges in one year 
for refusing to give his subjects a trial 
by jury. When the historian says he 
hanged them, it is not meant that he put 
them to death without a trial. He had 
them impeached before the grand 
council of the nation, the Witenagemot, 
the parliament of that time. During 
the subsequent period of Saxon domi- 
nation no man on English soil was 
powerful enough to refuse a legal trial 
to the meanest peasant. If any minister 
or any king, in war or in peace, had 
dared to punish a freeman by a tribu- 
nal of his own appointment, he would 
have roused the wrath of the whole 
population; all orders of society would 
have resisted it; lord and vassal, knight 
and squire, priest and penitent, boc- 
man and socman, master and thrall, 
copyholder and villein, would have 
risen in one mass and burnt the of- 
fender to death in his castle, or fol- 
lowed him in his flight and torn him 
to atoms. It was again trampled down 
by the Norman conquerors; but the 
evils resulting from the want of it 
united all classes in the effort which 
compelled King John to restore it by 
the Great Charter. Everybody is fa- 
miliar with the struggles which the 
English people, during many genera- 
tions, made for their rights with the 
Plantagenets, the Tudors, and _ the 
Stuarts, and which ended finally in 
the revolution of 1688 when the liber- 
ties of England were placed upon an 
impregnable basis by the Bill of 
Rights.” 

The argument of Jeremiah S. Black, 
lawyer, jurist, statesman, in defense of 
the right to trial by jury, stands like a 
monument to which the eyes of man 
kind will turn in the hour when their 
rights are assailed, 

Needless to say, the members of the 
United States Supreme Court were 
unanimous in their judgment that Mil- 
ligan should be discharged. 





The Discipline 


by George E. Brand ¢ 


‘ 

Kor REASONS NOT merely seman 
tic, the reader will likely correlate 
“discipline” solely with “removal” of 
judges. 

In this country the judicial power, 
exercisable through a system of courts, 
stems from or rests upon constitutional 
provisions. The judges who preside 
over the courts are public officers se- 
lected by the people or their represent- 
atives. Typical procedures are removal 
upon legislative impeachment or ad- 
dress, as to judges of courts of superior 
jurisdiction, and removal by such 
courts or the governor as to judges of 
the 
grounds for removal and the proce- 


inferior courts. In either case 
dures are specified and are generally 


deemed to be exclusive.’ In many 
states there are constitutional or statu- 
tory provisions giving appellate courts 
general supervisory powers over in- 
ferior courts, but these provisions fre- 
quently have been construed as limited 
to judicial review of lower court adju- 
dications. It is therefore not unreason- 
ible that “discipline” of judges has 
been generally associated only with the 
traditional processes of removal from 


office. 





Norte: The canons and rules of judicial ethics 
idopted in the twenty-one states, and referred 
to in footnote 6, ante, are quoted verbatim or 
dentified, and the additional disciplinary proc- 
ssses in the six states, referred to in footnotes 
7-12, ante, are quoted verbatim and also sum- 
narized in Bar ASSOCIATIONS, ATTORNEYS AND 
Jupces, Organization, Ethics, Discipline (1956) 
and Supplement (1960). 


of Judges 


Mr. Brand says that the traditional methods of disciplining judges 
—impeachment and removal—are inadequate. He discusses what fur- 
ther methods of discipline might be useful and examines the provisions 
in a number of states providing for supervision of the judiciary. 


of the Michigan Bar (Detroit) 


Whether the removal procedures be 
considered objectively as disciplinary 
or corrective processes, the end-result 
has been negligible. The 1952 Survey 
report so stated? and the appraisement 
of existing methods of impeachment 
and removal has been unanimously re- 
affirmed by the National Conference 
on Judicial Selection and Court Ad- 
ministration, 22-24, 1959, 

American 
Judicature Society, the American Bar 
Association and The Institute of Judi- 
cial Administration. 


November 
jointly sponsored by the 


This article is not an attempt to sug- 
gest other methods, nor to draw a line 
between that which is punishment and 
that which is supervision. The purpose 
is to refer to factors which tend toward 
a broader and more realistic concep- 
tion as to “discipline” in relation to 
judicial administration. 

No reason is perceived for receding 
from the view that 


responsibility for the administration of 
justice, and for its integrity and eff- 
ciency, rests upon the judiciary... 
That duty should not be ignored, and 
the responsibility for its discharge can- 
not be by-passed or constitutionally 
bridged to others. If the system of ad- 
ministering justice is inefficient, inade- 
quate, out-moded or thwarted by any 
means or by any one, or if public con- 
fidence in or respect for the judicial 
process is waning or lacking, the judi- 
ciary and each member thereof has the 
responsibility for effecting correction.” 


December, 


Discharge of that responsibility will be 
facilitated if, as it should be, “disci- 
pline” is considered primarily as super- 
vision and correction rather than sanc- 
tion. As Lord Halifax wrote: “Men are 
not hanged for stealing horses, but that 
horses may not be stolen.” 


It is unimportant that there is a 
dearth of definition of “discipline” 
generally, and practically none in its 
application to judges. In themselves, 
definitions are not cures, and what con- 
stitutes “discipline” is determinable 
only on a related basis. Every regula- 
tion, whether applicable in the home, 
school, church, office, court or else- 
where, basically is discipline. 


The word “discipline” has various 
meanings... It may refer to rules and 
duties. The word has no technical legal 
meaning and in its common and most 
general sense signifies instruction... 
to observe and act in accordance with 





1. Report of the Survey of the Legal Pro- 
fession on Discipline of Judges (1952), 50 Micu. 
L. Rev. 737. 


2. “The survey indicates that, during the 20 
year period from 1928 to 1948, only three im- 
peachment proceedings were prosecuted and in 
all three the defense prevailed.” See 15 Catir. 
Srate Bar Jour. 136-140 (1940), for statistics. 
(Replies to inquiries in 1960 disclose that in 
forty of forty-five states, as far back as can be 
recalled or determined, legislative attempts to 
invoke impeachment procedures have been 
made in only seventeen s.ates in a total of fifty- 
two instances. The results were nineteen re- 
movals and three resignations. In one case the 
result was unknown. 


3. Brand, A New Horizon, 34 Jour. or THE 
Amer. Jun. Soc. 38 (1950). 


1960 Vol. 46 1315 
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certain rules or practice, and may in- 
clude correction.* 


Punishment of judges for specified 
offenses must, of course, rest with those 
who are vested with the power to order 
it, but enforcement of rules and prac- 
tices necessary in the proper adminis- 
tration of justice is the responsibility 
of the judiciary, whether such enforce- 
ment be preventive or corrective. 

Observations were made in the Sur- 
vey report that “supervision of courts 
and judges is not regarded as synony- 
mous with discipline thereof [and] un- 
doubtedly much of the criticism of 
courts and judges could be met if the 
constitutional powers of supervision of 
their work were more effectively exer- 
cised than they are at present”. From 
this there need be no dissent. There 
has been too great a tendency to ignore 
the distinction between authority and 
responsibility to punish for specified 
offenses and authority and responsibil- 
ity to supervise, regulate and operate, 
and it is not clear whether the refer- 
ence in the report to “the constitutional 
power of supervision” is limited to ex- 
press grants of such power or includes 
grants implied in provisions creating 
the judicial department of government. 
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Retain Present Procedures 
Although They Are 
Inadequate 

The consensus of the National Con- 
ference is that the traditional methods 
of impeachment and legislative address 
should be retained, though they are in- 
adequate and for most needs should be 
supplemented; that there is need for a 
less cumbersome method of discipline 
or removal of any judge whose conduct 
has subjected or is likely to subject the 
court to public censure or reproach or 
is prejudicial to the administration of 
justice; that the most urgent need is 
methods to deal with judicial conduct 
not warranting or requiring removal; 
that the ultimate responsibility for dis- 
ciplinary action or removal should rest 
with the highest court of the state and 
defined; that 
should be made for the initiation and 


be clearly provision 
investigation of complaints before pre- 
sentment of formal charges; that pre- 
cautions should be taken for the protec- 
tion of all persons involved, and that 
hearings should be private unless the 
judge under consideration otherwise 
requests. Beyond doubt, the judiciary 
and the Bar will accept the invitation 
implicit in the consensus and, by co- 
ordinated study and effort, will accom- 
plish the needed improvements. It is 
not to be implied, however, that no 
progress has been made.” A gratifying 
result already achieved to a consider- 
able extent pertains to rules of judicial 
conduct. Official canons or rules of 
judicial ethics had been adopted in 
only seven states prior to 1950, in each 
instance by the highest state court. The 
number has since increased to twenty- 
one.® Apparently, no federal court has 
adopted any canons or rules of judicial 
ethics. 

Against the background of the so- 
called “traditional methods of impeach- 
ment and removal” are the following 
additional procedures in six of the 
states, 

New York. In 1947 a new constitu- 
tional provision’ was added creating a 
court on the judiciary, empowered to 
remove for cause, or retire for mental 
disability any judge of the court of 
appeals, justice of the supreme court, 
judge of the court of claims, surrogate 
or special surrogate, judge of the court 
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of general sessions of New York Cova. 
ty, county or special county judge, 
justice of the city court of record. 1 
court is composed of the chief a 
senior associate judges of the Court 
Appeals and a justice of the Appell: 
Divisions of each department of t 
Supreme Court. Provision is made for 
service of charges and for trial. The 
court may be convened by the chief 
judge upon his own motion, and must 
be convened upon the written request 
of the governor or of the presiding 
justice of any appellate division, or of 
a majority of the executive committee 
of the New York State Bar Association. 
The court may suspend the accused 
from exercising the duties of his office 
pending the determination of the pro- 
ceedings. After the court has convened 
and charges of removal have been pre- 
ferred, notice is given to the governor, 
the president of the senate and the 
speaker of the assembly. If, within 
thirty days thereafter, the charges are 
made to and entertained by the assem- 
bly, the proceedings pending before 
the court will be stayed pending the 
determination of the legislature. 

The court was convened for the first 
time on December 19, 1959. 

Virginia, The rules of the Supreme 
Court of Appeals of Virginia for the 
integration of the Virginia State Bar, 
adopted in 1938 provide* that it is the 
duty of the grievance committees of 
the State Bar to receive complaints of 
improper conduct on the part of the 
judicial officers of Virginia and that 
each committee member shall report to 
his committee any improper conduct 
which may come or be brought to his 





4. In re Swenson, 183 Minn. 602, 237 N.W. 
589, an elucidation not involving conduct of a 
judge; adopted as the text of Discrptine, 28A 
C.J.S. 970-971. 

5. The thrust of the Federal Rules of Civil 
Procedure has carried trial procedural improve- 
ment deeply into the state trial courts, and 
relief of judges from the distractions of mere 
administrative duties has resulted in a number 
of states through creation of the office of court 
administrators. 

6. Virginia (1938), Florida (1941), South 
Dakota (1942), Michigan, West Virginia (1947) 
New Jersey, Tennessee (1948), Connecticut 
(1950), Kentucky, Nebraska, Washington 
(1951), Delaware, Idaho, Oregon, Utah (1952) 
Colorado (1953), Ohio (1954), Hawaii, Terri- 
tory (1955), Arizona (1956), Iowa (1958), Okla- 
homa (1959). 

In 1939 The Conference of California Judges 
(a voluntary organization of the judges of al! 
courts of record of California) adopted Canons 
of Judicial Ethics. 

7. Article VI, §9-a, Constitution of New 
York. 

8. Rule 13(d), 171 Va. lvi-lvii. 
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ntion. Committee investigation is 

de and a report, at the discretion of 

committee, is made to the state bar 

incil for whatever action the coun- 

deems advisable. 

Utah. 
added to the state bar integration act 


In 1951 a provision? was 


giving the state bar board of commis- 
sioners the power to make or cause to be 
made an investigation into all unethi- 
cal, questionable or improper conduct 
of members of the Bar holding judicial 
oflice and to make recommendations to 
the legislature with respect thereto. 
Ohio. Effective January 1, 1957, the 
rules of the Supreme Court of Ohio 
were amended to provide!” for the cre- 
ation of a board of commissioners on 
grievances and discipline empowered, 
as commissioners of the court, to re- 
entertain, take 
proofs, make findings and submit rec- 


ceive, inquire into, 
ommendations to the court concerning 
complaints of misconduct alleged to 
have been committed by any attorney 
or counselor at law or judge or con- 
cerning any of their practices which 
tend to defeat the administration of 
justice or to bring the courts or the 
legal profession into disrepute. The 
board is given exclusive jurisdiction of 
all complaints and grievances involv- 
ing alleged misconduct by attorneys 
and counselors and judges and of all 
proceedings for their discipline, but 
no committee of the state bar associa- 
tion (non-integrated) or of any regu- 
lar organized local bar association is 
prevented from investigating and re- 
porting upon any complaint filed with 
or referred to it or coming to its atten- 
Misconduct is defined as viola- 
tion of any provision of the oath of 


tion. 


office upon admission to practice law 
in Ohio or of the canons of profession- 
al or judicial ethics adopted by the 
court, or the commission or conviction 
of a crime involving moral turpitude. 
The manner of making complaints and 
the procedure before a hearing panel 
of the board, review by the entire 
board and hearing before and final dis- 
sition by the court upon order to 
10W cause, are prescribed. 
Wisconsin. The court rules for the 
itegrated state Bar, adopted by order 


of the Supreme Court of Wisconsin 
effective January 1, 1957, provide'! 
that it is the duty of each district com- 
mittee on grievances to receive com- 
plaints of improper conduct on the part 
of members of the judiciary within the 
district of the committee, make such 
investigation as the committee deems 
appropriate and, in its discretion, re- 
port its findings and recommendations 
to the state bar board of governors. 
Michigan. On June 5, 1959, the Su- 
preme Court of Michigan adopted rules 
prescribing procedure for the discipline 
of judicial officers.'* The rules recite 
that they were adopted pursuant to the 
powers of the Supreme Court over the 
judiciary of Michigan and also to en- 
able the circuit courts to exercise their 
powers of supervisory control of all 
inferior courts and tribunals, subject 
to superintendence and review by the 
Supreme Court. The rules provide that 
the chief justice of the Supreme Court 
may, with or without a request, cause 
an investigation to be made by the 
court administrator of the affairs of 
any such court or tribunal or the per- 
sonal practices of any judicial officer 
thereof. Misconduct to be dealt with 


includes misconduct in office, mis- 
feasance, malfeasance, neglect of duty, 
personal practices contrary to any of 
the canons of judicial ethics adopted 
by the Supreme Court, and any other 
practices likely to expose any court or 
tribunal in Michigan, or any judicial 
officer thereof, to public censure or re- 
proach or that are in any manner prej- 
udicial to the proper administration of 
justice. Every judicial officer in Mich- 
igan is made personally responsible 
under the rules for the proper conduct 
and administration of the affairs of the 
court or tribunal in which he presides. 

If the chief justice finds from the re- 
port of the investigation that there is 
reasonable cause to believe that the 
judicial officer is guilty of misconduct, 
the chief justice may authorize a peti- 
tion to be filed in the Supreme Court 
by the court administrator or transfer 
jurisdiction to the circuit court of the 
county in which the court or tribunal 
of the accused is located. Unless the 
Supreme Court otherwise directs, the 
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proceeding is to be conducted by a 
judge of the circuit court to which the 
matter has been transferred, but if the 
accused is a member of the Michigan 
Bar the Supreme Court is to designate 
three circuit judges to conduct and 
hear the proceedings. Whether the mat- 
ter is heard initially in the Supreme 
Court or in the circuit court, the hear- 
ing is upon an order to show cause. 
If the 


charges are sustained, the court deter- 


The procedure is prescribed. 


mines the corrective and disciplinary 
measures. The final order of the cir- 
cuit court is reviewable in the Supreme 
Court, in its discretion, upon the law 
and the facts. If the accused is an 
attorney at law his license to practice 
law in Michigan may be suspended or 
revoked. If the accused is subject to 
impeachment or removal from judicial 
office and the court finds there are 
sufficient grounds therefor, the court 
may make an appropriate recommen- 
dation to the legislature or the gover- 
nor. 

The New York Court on the Judi- 
ciary, ante, was created by constitu- 
tional amendment. The Ohio constitu- 
tion contains no express provision for 
the exercise of general supervisory 
power by the Supreme Court of Ohio, 
and the additional Ohio disciplinary 
procedure discussed here is posited sole- 
ly on court rule. On the other hand, the 
Michigan constitution provides that the 
Supreme Court of Michigan shall have 
superintending control over all inferior 
courts and that the circuit courts shall 
have a supervisory control of all in- 
(Article 
VII, Sections 4, 10.) The provisions as 


ferior courts and tribunals. 


to Virginia, Utah and Wisconsin are 
restricted to investigations. These ad- 
ditional procedures necessarily will en- 
ter into the consideration of means to 
improve the disciplinary processes. It 
is apparent, however, that these proce- 
dures are supported by application of 
the principles reflected in the consen- 
sus of the National Conference. 





9. 78-51-13 Utah Code Annotated 1953. 

10. Rule XXVII, 167 O. St. ixxvi-Ixxxiv. 

11. Rule 10, Section 5, State Bar Rules, 273 
Wis. xxii. 

12. Rules 1-9 Supreme Court Rules Concern- 
ing Superintendence of the Judiciary of Michi- 
gan, 356 Mich. xv. 
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God Rest You Merry, Gentlemen 
Know ALL MEN BY THESE CHRISTMAS PRESENTS: 


Whereas the editors of the American Bar Association 
Journal are deeply sensible that, mid the praise of Ham- 
murabi, Solon, Mansfield, Marshall and Story, many hum- 
bler contributors to the development of our law have been 
well nigh forgotten 


Now, THEREFORE, at this season of good will we ex mero 
motu acknowledge the debt of the profession 


To John Doe and Richard Roe, those willing bearers of 
others’ burdens; to Shelley of the Rule, as distinguished 
from him of the Skylark; to Eustace, bidden to stand forth: 
to that common occupant who selflessly stepped in so often 
to assist others to obtain the property he could never enjoy; 
to those inseparable pairs who have contributed so much to 
our learning, Meeson and Welsby, Doctor and Student, 
Sergeant and Rawle, Barnewall and Cresswall, Baron et 
Femme; to Marbury the immortalized J.P.: to the ever 
complaisant pledges of prosecution; to Dred and to that 
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other Scot who boldly planted a white wand by the flags aff 
at Perth to proclaim to his debtor in France that the debt. 
or’s goods in Scotland were attached; to Nemo the hei: 
the living; to Serjeant Williams, who penned those inv: 
able notes on Pordage v. Cole; and likewise to the Wi 
liamses who defied the mores of North Carolina; to 
versatile Drs. Lushington and Phillimore, who practice 
with equal skill ecclesiastical law and admiralty; to 
court criers whether or not they have ever been vouched to 
warranty in common recoveries; to the Six Carpenters; to 
the half anonymous John and Mary, said given names be. 
ing fictitious, their true and complete given names being 
unknown to your orators; to the wholly anonymous and 
Ors. and et Al.; to that quick brown Lawrence endlessly 
persuing the lazy Fox; to Tompkins and, indeed, the Erie 
Railway Company, who started the pile of new precedents 
that now rivals in size those clustered about the discarded 
Swift v. Tyson; to the tenants Messrs. Goodright and Fair. 
claim and their counterparts, in New York Mr. Jackson and 
in New Jersey Mr. Den; to the casual ejectors Messrs. 
Badtitle and Shamtitle; to the summoners John Hart and 
Richard Smart; to their mainpernors William Dent, John 
Sent, Philip Mann and Nicholas Fann; to My Horse Dob- 
bin; to Owen Wister who gave us Sir Godfrey Disseisin 
with his oaths, Mort d’aieul and Cosenage: and his thiev- 
ing tame ravens, Croke Elizabeth and Croke James. who 
were somewhat stiltedly enjoined by his butler Popham to 
“take nothink by their bills”; to the discoverer of the 
to Sister Antillico, to Gilbert Abbot 4 
Beckett, author of the Comic Blackstone; to the bystanders 
who make up trial records; to the Mirror of Justices even 
though it does not seem to have helped their looks much; 
to all tipstaves and catchpolls; to all bailiffs, plain and even 
bum-; to those certain cattle viz., horses, oxen, cows, hogs 


Digests at Amalfi: 


and sheep, who did so often eat up, tread down and destroy 
grass to the value of £40 growing in the plaintiff’s close; 
to H. Palsgraf; to Samuel Collins who languishing did live; 
to cestuis que use, trustent or vie; to Messrs. Peters, Adams 
and Tidd, be Mr. Peters’ status disclosed, undisclosed, par- 
tially disclosed or partially undisclosed; to Mr. Shepard for 
his Touchstone and Citations; to Bennies, both third party 
and income; to George the Count Johannes; to the obscure 
Court of Wards and Liveries whose judgment, office found, 
must have been music to the ears of many a practitioner 
harassed by shortage of business accommodations; to all 
res, including, without intending thereby to limit the gen- 
erality of the foregoing, ipsa loquitur, judicata, integra, 
and inter alios acta; to 420 Sacks of Flour impleaded at suit 
of the United States of America quite properly brought in 
the United States District Court for the District of Louisiana 
in the absence of the English specialized Court of Pie 
Powder; to the dog that the common law allowed his first 
bite; and, finally, to all such amici curiae as have proved 
faithful. 


May they all sail in bliss through eternity on the ship 
Santa Claus, 1 Blatchf. 370. 
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National Sovereignty 


and World Law 


by W. C. Winslow °¢ 


ry 

I he word “sovereignty” is much mis- 
understood. It is often so loosely used 
as to have no precise or definite mean- 
ing. Judge Story, in his work on the 
Constitution, Commonwealth, volume 
32, page 210, paragraph 207, said: 


‘ ‘ 


The term “sovereign” or “sovereignty” 
is used in different senses which often 
leads to a confusion of ideas and some- 
times to very mischievous and very 


unfounded conclusions. 


The Supreme Court of South Caro- 
lina, in State ex rel. McCready v. Hunt, 
2S. C. 522, (*250), said: 

What is the meaning of sovereignty? 
And who is the sovereign in this coun- 
try? It is to be lamented that many 
terms in common use are very inac- 
curately defined; indeed there are 
many of those in the most common use, 
and which men continue to repeat sup- 
posing that they understand them, to 
which, upon reflection, they will find 
that they attach no precise or definite 
meaning. 


The promiscuous use of this term has 
resulted in confusion worse confound- 
ed. So often we hear some radio com- 
mentator, orator or statesman pro- 
claim, “I stand for the United Nations 


Mr. Winslow declares that the argument about whether we should 
sacrifice our national sovereignty in the hope of preserving world 
peace is meaningless unless we first determine what we mean by 
sovereignty. He goes on to examine the question and concludes that 
international disputes should be settled in the same manner that we 


settle private disputes. 


of the Oregon Bar (Salem) 


and America’s participation therein so 
long as it does not impair our national 
Recently, during U.N. 


week, I heard similar statements over 


sovereignty.” 


the radio from seven different speakers. 
What does the expression mean? The 
force of such a remark or exclamation 
is entirely lost unless we know what 
is meant by “national sovereignty”. 
Many attempts have been made to de- 
fine the term and so many meanings 
have been evolved as a result thereof 
that today the term almost defies defini- 
tion. For the sake of clarity, I shall at- 
tempt to describe rather than define 
it. Let us start by saying that it is a 
relative term and like most terms or 
words has different meanings, depend- 
ing on the sense or field in which it is 
used, 

There are two kinds of sovereignty 
external and internal. No American 
who is at all familiar with the history 
of the adoption of our Constitution 
would contend that our national gov- 
ernment possesses internal sovereignty, 
if that term is to be considered as in 
any sense absolute. That power is re- 
served to the states. (See the Tenth 
Amendment.) The Constitution does 
give to our Federal Government ex- 
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ternal sovereignty. That is the field in 
which we are trying to describe the 
term. 

A description is sometimes aided by 
a comparative analysis. Let us compare 
this term “national sovereignty” with 
liberty”. 
Again, we are confronted with diffi- 
culties. What is the meaning of the 


the expression “personal 


term “personal liberty”? Does it mean 
the absolute right of the individual to 
act as he pleases? No thinking person 
would so contend. 

Many years ago, Blackstone said, in 
| Blackstone’s Com. 125: 


Civil liberty, which is that of a mem- 
ber of society, is no other than nat- 
ural liberty, so far restrained by hu- 
man laws, and no farther, as is neces- 
sary and expedient for the general 
welfare. 


In Weber v. Doust, 146 Pac. 623. the 
Supreme Court of Washington said: 


There is much fault in the general con- 
ception of liberty. Man, in his natural 
state, may have natural liberty if he 
has the physical power to maintain it. 
In his civil state he must yield the 
natural right to obey his impulses and 
to go at will to the social compact, 
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whatever may be its form. In return 
society gives to all who subscribe to its 
forms a guarantee it will protect him 
in those “civil” rights which by nature 
or by due ordination of law are recog- 
nized as essential to the health, peace, 
and happiness of the greater number. 


The Appellate Division of the Su- 
preme Court of New York, in Fitzsim- 
mons v. New York State Athletic Com- 
mission, 146 N. Y. S. 117, said: 


“Liberty” is a word with a double 
meaning. In a negative sense it means 
freedom from restraint. In a positive 
sense it secures freedom by the im- 
position of restraint. It is in this posi- 
tive sense that the state, in the exercise 
of its police and general welfare pow- 
ers, promotes the freedom of all by the 
imposition of restraints upon 
some as are deemed necessary to secure 
the general welfare | page 121]. 


such 


Or, as Daniel Webster put it in that 
famous speech delivered by him before 
the South Carolina Bar Association: 
“Liberty exists in proportion to whole- 
some restraint.” 


Restraints Enhance, 
Not Destroy, Liberty 

We gather from the foregoing that 
wholesome restraints enhance rather 
than impair one’s personal liberty. 
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These statements deserve profound 
the 


placed upon one’s action by the laws 


consideration. Even restraints 
of nature tend to add to rather than 
detract from one’s personal liberty. 
One is at liberty to walk into his own 
orchard and eat green apples, but 
some of us will at least pay for it with 
a stomach-ache. Or one may expose 
himself to inclement weather and ex- 
treme fatigue and contract pneumonia 
and pay for his foolhardiness by spend- 
ing a season of his time in bed. If he 
had obeyed the mandates and restric- 
tions of nature, he surely would have 
enhanced his personal liberty. The 
same principle holds true when we 
move into the realm of man-made re- 
straints. Our traffic regulations, our 
sanitary restrictions, our pure food 
laws are all wholesome restraints on 
one and all members of our commun- 
ity. But who will contend that these re- 
straints do not enhance our personal 
liberty? By these laws, one is not per- 
mitted to drive where he pleases, to 
sell what he pleases, or to dispose of 
his garbage where he pleases. Never- 
theless, by these same restrictions, he 
may drive in comparative safety, eat 
pure food, and enjoy life without the 
stench and contamination of his neigh- 
bors’ sewers and debris. 

Many more illustrations could be 
given, but these will suffice to demon- 
strate the soundness of the doctrine 
taught in the Declaration of Independ- 
ence that “all men... are endowed by 
their Creator with certain unalienable 
rights; that among these are life, lib- 
erty and the pursuit of happiness; that 
to secure these rights, governments are 
instituted among men .. .” 

It thus appears that our founding 
fathers recognized that to secure the 
sacred right of personal liberty, gov- 
ernments are instituted among men. 


How do governments secure our liberty 
for us? By 


straints against us and our neighbors— 


making wholesome re- 


restraints necessary to secure the com- 
mon welfare. 

Now, having made this detour, let us 
return to our subject. 

It is just as impossible for nations 
to live together without law, regula- 
tions and restraints as it is for indi- 
viduals to live together without them. 
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If every nation construes sovereignty 
to mean the absolute right to live and 
do as it pleases, without regard to the 
rights and welfare of other nations, 
then an international society is im- 
possible, and war and chaos are in- 
evitable. As thus construed, sovereignty 
would be worth less than nothing. For 
sovereignty is meaningless and useless 
unless it is recognized by other nations. 
Nations will never recognize the sover- 
eignty of other nations which reserve 
the right to do as they please. Recogni- 
tion comes only when nations agree to 
fulfill their international obligations 
and live and let live. 


To illustrate: For many years the 
United States consistently refused to 
recognize the sovereignty of the Union 
of Soviet Socialist Republics on the 
ground that, “admitting its stability, it 
had shown unwillingness to recognize 
and discharge its international obliga- 
tions”. Secretary Hughes, November 
21, 1923. A.J. XVIII 296 F. If the 
price of recognition of national sover- 
eignty is respect for and discharge of 
international obligations, this is a re- 
straint upon sovereignty. But if the 
same restraint is likewise placed upon 
the sovereignty of other nations, our 
sovereignty has thereby been enhanced 
because, under such restraints, all na- 
tions, theoretically at least, must fulfill 
their obligations. 


How did society arrive at its present 
status? Let us unfold a few pages of 
history, What do we learn? The first 
man who walked in the gray dawn of 
time lived every man for himself—his 
heart a sanctuary of suspicions—feel- 
ing that every other man was his foe 
and, therefore, his prey. He was sov- 
ereign. 


Mootless are they and lawless on the 
peaks, 

On mountains high they dwell in hol- 
low caves 

Where each his own law deals to wife 
and child 

In sovereign disregard of all his peers. 


Odyssey, Book IX, 112-15 


Often there was strife and bloodshed. 
The survival of the fittest. 

But man is essentially a social ani- 
mal. Slowly there came to him, even in 
this savage state, a gleam of the truth 
that it is better to help than hurt. He 





escribed rules, regulations or re- 
raints. Meager and crude and inade- 
uate, it is true, but these rules or re- 
traints made it possible for the family, 
ien the clan, then the tribe, to live 
gether with some degree of peace and 
harmony. 

Tribes were divided by rivers and 
mountains, and the men on one side 
of the divide felt that the men on the 
other side were their enemies. Again 
there were war, pillage and sorrow. 
(gain, further restraints, dictated by 
experience, were established, binding 
tribes together into small nations and 
small nations together into empires. 
Commerce brought the ends of the 


Men 


passed and repassed, and learned that 


earth together. met, mingled, 
human nature is very much the same 
everywhere, that man’s hopes, aspira- 
tions and fears are very much in com- 
mon. 

Still nations and empires were sep- 
arated, if not by natural barriers, by 
man-made mountains of prejudice, 
rivers of misunderstanding, seas of lust 
and greed. Still there was war on both 
land and sea. Pacts, coalitions, leagues 
and alliances, both holy and otherwise, 
were formed among nations and 
groups of nations. Even this did not 
establish world peace. Jealousy arose 
between these groups of nations. 

From an international standpoint, 
the assassination of an archduke by a 
fanatical college student was rather an 
insignificant event, but the flame from 
that spark almost engulfed the world. 
Twenty-seven nations were involved in 
that conflict, and history now records 
it as the First World War—the war to 
end wars. 

More restraints, the covenant of the 
League of Nations, disarmament, 
World War II. More restraints, United 
Nations. 

True we see some setbacks, break- 
downs and retarding influences as 
civilizations rise and fall, but generally 


there is progress. 


National Sovereignty 
Needs Restraints 
In all this development has national 


sovereignty been impaired? On the 
contrary, has it not been materially en- 
hanced? May it not then truly be said 


National Sovereignty and World Law 


that national sovereignty, like personal 
liberty, exists in proportion to whole- 
some restraints? 

But some will say that national sov- 
ereignty means and includes the right 
of a people to determine when and 
under what circumstances they will go 
to war. Granted. 

We have taken a very brief glimpse 
into the past. Let us attempt to do the 
same into the future. From this review 
of the past, especially the recent past, 
isn’t it now clear to the candid and 
thinking mind that any major war in 
the future will again involve substan- 
tially the whole world? 

We are now talking about World 
War III. In contemplation of such, we 
have helped form the North Atlantic 
Pact. If worst comes to worst and there 
must be another world war, we expect 
to help other nations and we expect 
other nations to help us. 


Is this an infringement upon our 
national sovereignty? It is true some 
contend it is. But the greater opposi- 
tion to the North Atlantic Pact came 
from those who felt, and still feel, that 
that which the North Atlantic Pact at- 
tempts to accomplish should have been 
worked out through United Nations. 
Certainly Russia would have blocked it. 
The United Nations was formed for the 
purpose of making it possible for men 
to live together in one vast neighbor- 
hood in peace and harmony. To quote 
the preamble, “The first end . . . to 
practice tolerance and live together in 
peace with one another as good neigh- 
bors.” 

If Russia or any other nation can ef- 
fectively defeat that purpose, then it is 
time to revise the United Nations or 
close its books and organize a new in- 
stitution which can attain these ends. 

All this refers to the means by which 
the end result is to be accomplished. 
The end result, of course, is abolition 
of war. If there is to be another world 
war, we know now we will be in it. 
How can it be otherwise? We have al- 
ready made commitments which, if we 
are in good faith to keep and perform, 
we must be a part of the next war. As 
late as January, 1960, there was signed 
in Washington, D. C., with much pomp 
and 


ceremony a treaty with Japan 


whereby both nations, America and 
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Japan, agreed to come to the aid of the 
other if attacked. Now under these cir- 
cumstances, is it not the exercise of na- 
tional sovereignty, regardless of the in- 
stitution or means by which it is ac- 
complished, to make arrangements now 
so that we will have some help when 
the conflict comes? 

It may be that to accomplish this we 
will have to agree to some restraints: 
but if we accomplish our purpoce, is 
this not only the best and wisest exer- 
cise of our national sovereignty but 
likewise an enhancement thereof? And 
if perchance we, in co-operation with 
other nations, can attain the ends and 
aims of the United Nations, have we 
not in the exercise of our national sov- 
ereignty accomplished the ultimate, 
world peace? 

Yes, we declared war on Germany in 
World War I voluntarily. And how did 
we fight that war? Our contribution was 
only a part of a tremendous line com- 
manded by Marshal Foch. Would any- 
one contend that our national sover- 
eignty was infringed because General 
Pershing took orders from Marshal 
Foch? 

In World War Il, Germany declared 
war on us and in the “Great Crusade” 
General Eisenhower was in command. 
Notwithstanding General Montgom- 
ery’s present unhappiness, no one has 
suggested that England sacrificed her 
national sovereignty because he took 
orders from General Eisenhower. 


Is there a distinction between de- 
claring war, and dictating its course 
and strategy, from the standpoint of 
national sovereignty? And if, in the 
next war, we are to have allies, might 
it not be the exercise of our national 
sovereignty to consult them about the 
advisability of declaring war? Are we 
to do the declaring and then say to our 
allies, “Come on, you promised to 
help”? Or are they to do the declaring, 
as they have in the past two world 
wars, and then say to us, “Come on, 
fulfill your obligations”? Would not 
our declaration of war in this latter 
case be a mere formality? Would it not 
follow as a necessity of the agreement 
to help these other nations? We would 
be exercising our national sovereignty 
make those commitments. 
And if it is of advantage to us to have 


when we 
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the assistance of other nations in 
World War III, are we not exercising 
our national sovereignty in making 
such arrangements? 

That the world today is just one big 
neighborhood is no longer subject to 
argument. Today we go from London 
to Shanghai, or from Moscow to Wash- 
ington, in less time than required when 
our forefathers traveled twenty-five 
miles. Today we know the news from 
Tokyo the day before it happens, and 
we have only commenced to annihilate 
distance. 

Now one of two things must happen. 
We must learn to live together as 
neighbors, as primitive man finally did, 
or we can refuse to grow up and con- 
tinue to fight among ourselves. 







St. Louis, Missouri 


National Sovereignty and World Law 


Toynbee tells us that twenty-six 
civilizations have failed. Are we big 
enough to save ours? 

It is with the hope that the failure 
to understand the true significance of 
national sovereignty will not be the 
stumbling block that will defeat us, that 
these lines are written. Big armies and 
navies have failed. Coalitions, alli- 
ances, pacts, federations and leagues 
of nations have failed. Power politics 
have failed. 

Why not try world peace through 
law? Why not settle international dis- 
putes as we now settle private contro- 
versies? Basically, is there anything 
wrong with the idea? What is law for, 
but to regulate the relations of men in 
their intercourse one with another? 
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Our agreement to a method of settlir z 
international disputes by law would | e 
the exercising of our national sove - 
eignty. To argue that the abolition cf 
war would destroy national sovereignt 

would be to argue that it is necessat 

to have a war every so often to mait 

tain our sovereignty. No greater fallac 

could be imagined. No vestige of d 

mestic sovereignty has been infringed 
upon because we settle our private con 
troversies by law through courts. If na- 
tional sovereignty means and includes 
the right to declare war, and if through 
the exercise thereof we dispense with 
the necessity of declaring war, this 
would not be an infringement upon our 


national sovereignty, but its supreme 


triumph. Why not try peace through 
law? We have tried everything else. 
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\re the Admiralty’s “Jolly Little Wards” 
Really So Privileged? 


In the February issue of the Journal, John VY. Lovitt, of the Phila- 
delphia Bar, argued that the favored legal position of the seaman as 
a “ward of the admiralty” should be abandoned because the conditions 
that led to this special treatment for sailors no longer existed. Mr. 
Standard undertakes to answer Mr. Lovitt point by point. 


by William L. Standard ¢ of the New York Bar (New York City) 


C{ARICATURE AND ridicule have 
long been weapons of effective, if oc- 
casionally misleading advocacy. The 
article entitled, “Things Are Not Al- 
ways What They Seem: The Jolly Little 
Wards of the Admiralty”, carried in 
the February, 1960, issue of the Ameri- 
can Bar Association Journal is a con- 
spicuous demonstration of this tech- 
nique. 

The author of the “Jolly Wards”, in 
a light and jocular vein, deals with 
what basically are serious, if outward- 
ly paradoxical, concepts of law. For 
a better understanding of the problems 
which are discussed in this article, it 
is important to understand (a) that 
we are dealing with an industry in 
which, since the Act of 1790, and up 
to the Seamen’s Act of 1915, the work- 
ers were treated virtually as peons; for 
example, under one of the cases which 
will be discussed, the Supreme Court 
held that merchant seamen could be 
imprisoned for the breach of their con- 
tract of employment, holding that the 
hirteenth Amendment, prohibiting in- 
voluntary servitude in America, did not 
ipply to the contract of a merchant 
seaman; (b) that we are dealing with 
an industry in which the employee is 
required, for the benefit of his employ- 
er, to make of the place of employment, 
his home; (c) that we are dealing with 
an industry which, under numerous 


Supreme Court decisions, is considered 
to be one that furthers the foreign 
commerce of our country, as well as 
its national defense; and finally (d) 
merchant seamen are employed in a 
hazardous and perilous occupation and 
the statutes and decisions which deter- 
mine their rights are frequently gov- 
erned by this fact. 

It is against this background that we 
must examine the validity of the inter- 
pretations which were placed upon the 
various statutes and decisions by the 
author of the “Jolly Wards”. 


Basically, the burden of the article 
is that merchant seamen, who today 
are highly paid and often well edu- 
cated, enjoy a favored legal position 
as wards of the court. 


Seamen Are Engaged in 
a Hazardous Industry 

The author of the “Jolly Wards of 
the Admiralty” concludes his article 
with the observation that the seamen’s 
trade is “no harder or more perilous 
under modern conditions than that of 
the laborer on land”. It is submitted 
that disasters like the Morro Castle in 
1934 in which eighty passengers and 
thirty-two seamen were burned to 
death, the SS. Mormackite in 1954 
which sank off the coast of Virginia 
with a loss of thirty-seven merchant 
seamen, and the recent collision be- 
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tween the liners Andrea Doria and 
Stockholm off Nantucket, with a loss 
of fifty-one lives, many of them mer- 
chant seamen, even though both vessels 
had available to them all the modern 
radar facilities, only suggest how much 
more hazardous employment at sea is 
than that of shoreside employment. 
According to the World Almanac for 
1960, during the six years of 1953- 
1958 forty-three disasters are reported, 
with a loss of 4,305 lives. 

It may be that the author of the 
“Jolly Wards” is misled by the four- 
color advertisements in the National 
Geographic and comparable travel 
magazines depicting the life of a sea- 
man as that of an affable waiter serv- 
ing bouillon in the morning and tea in 
the afternoon, on sun-drenched decks. 
But, the fact is that the vast majority 
of seamen are employed on freighters 
and tankers, and a single crossing on 
either a freighter or tanker during the 
month of February, on the turbulent 
North Atlantic, will give a revealing 
insight into the hazardous and peril- 
ous character of a merchant seaman’s 
job. 

In the analysis of the ostensible 
“favored position of merchant seaman” 
which follows, it will appear quite clear 
that the applicable statutes and deci- 
sions, in most instances, merely under- 
take to undo the unconscionable treat- 
ment of seamen by their masters dur- 
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ing the nineteenth century, and the 
objectives of the enactments of Con- 
gress since 1915, and the Supreme 
Court decisions during the last two 
decades were intended to endow the 
American merchant seaman with the 
rights and privileges which land work- 
ers had enjoyed for many decades. 

At the turn of the last century, the 
United States Supreme Court held that 
a seaman, unlike any other worker, 
could be imprisoned for refusing to 
fulfill his contract of employment. In 
the case of Robertson v. Baldwin, 165 
U. S. 275, 17 S. Ct. 326, decided in 
January, 1897, the Supreme Court of 
the United States held that “From the 
earliest historical period the contract 
of the sailor has been treated as an 
exceptional one, and involving to a 
certain extent, the surrender of his 
personal liberty during the life of the 
contract” (page 329). The Court in 
that case held that the Thirteenth 
Amendment, prohibiting involuntary 
servitude in the United States, did not 
apply to a seaman who breached his 
contract of employment. 

It was not until the LaFollette Sea- 
men’s Welfare Act of 1915 that sea- 
men were, in this regard, put on a par 
with other workers in America—free- 
ing them from the status of peonage. 

It is the writer’s purpose, in review- 
ing the decisions since 1915, to dis- 
sipate the derision “of our jolly wards’ 
privileges and protections” and to dis- 
pel the myth that the American mer- 
chant seaman is a coddled and privi- 
leged worker, 


It would be impossible, and perhaps 
unnecessary in this short article, to 
answer seriatim all the purported in- 
stances “of our jolly wards’ privileges 
and protections”. We will meet the 
significant ones. 


i. Penalty for Delay 
in Paying Wages 

The author of the article protests 
that a seaman 
pay for every day that proper wages 


“can recover double 
is withheld (46 U.S.C. 596). His 
brother on land has no such remedy.” 

The leading case interpreting this 
section in the United States Supreme 
Court is McCrea v. United States, 294 
U. S. 23. The Court stated “The words 
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‘refuses or neglects to make payment. .. 
without sufficient cause’ connote, either 
conduct which is in some sense arbi- 
trary or willful. .. The statute thus con- 
fers no right to recover double wages 
where the delay in payment of wages 
due was not in some sense arbitrary, 
willful or unreasonable” (page 30). 
For example, if funds to make payment 
are unavailable and the delay in pay- 
ment is not capricious or willful, the 
penalty will not apply. 

Should anyone really believe that 
merchant seamen are singled out for 
special considerations under Section 
596, it is important to observe that 
seamen are the only workers in Amer- 
ica who are still punished for deserting 
their jobs or refusing to perform their 
tasks while at work. 

Title 46 U.S.C.A. §701, entitled 
“Offenses and Punishments” provides 
in part that for willful disobedience of 
a command at sea, a seaman loses four 
days’ pay and may be imprisoned for 
a month; for continued willful dis- 
obedience of a command, he forfeits 
twelve days’ pay and may be impris- 
oned for as long as three months. No 
land worker, to the writer’s knowledge, 
can be imprisoned for quitting his job. 


II. Special Provision 
for Living Quarters 

The author of the “Jolly Wards” 
further informs us that unlike the land 
worker the seaman “is the beneficiary 
of legislation prescribing minimum 
space for living quarters. . . pertaining 
to his comfort and security”. This 
“special privilege” in reality is no 
more than an attempt to insure ade- 
quate ventilation where quarters are 
below the water line; and the space 
allowed is the barest space required to 
maintain health, 

The International Convention for 
Safety of Life at Sea, adopted in 1948, 
concerns itself, among other provisions, 
with the “accomodations” of spaces in 
lavatories, cabins, crew quarters, etc. 
This international convention is ap- 
plicable to all countries without excep- 
tion. Thus here, the American seaman 
is really not singled out for special 
treatment. (See Department of State 
Publication 3282, page 98.) 
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III. Maintenance and Cure, 
Unseaworthiness and 
Jones Act Rights 

Under the Act of 1798 Congres 
created the United States Marine Hos- 
pital Service. “The proponents of th 
Act of 1798 argued that, in addition t» 
humanitarian conditions, the nationa 
defense and the promotion of com 
merce demanded a nationwide systen 
of hospitals and medical care for sea 
men.” ! 

Merchant seamen do receive medical 
care without compensation at the ma- 
rine hospitals. It is submitted, how- 
ever, that this free medical care had in 
early days assisted shipowners in se- 
curing workers in an industry so un- 
attractive that shanghaiing had to be 
resorted to, and today it constitutes a 
further indirect subsidy to the ship- 
owner, 

Now to turn our attention to the 
court decisions which presumably sin- 
gle out seamen for special considera- 
tion. 

Specifically, the author of the “Jolly 
Wards” asserts that the merchant sea- 
man is paid maintenance and cure (a) 
“even though he receives his injury in 
a frolic of his own on shoreleave” and 
(b) even if injured during a “drunken 
brawl” by a vicious sailor who had 
been “supplied by the union and his 
employer had no real choice in the 
selection”. 

A careful reading of the two deci- 
sions of the Supreme Court which bear 
directly on (a) and (b) above should 
put into focus the real status of this 
special privilege of the “Jolly Wards”. 

A. In Aguilar v. Standard Oil Co.., 
318 U. S, 724 (1943), the seaman, 
who was returning from authorized 
shore leave, was injured by a motor 
vehicle on the premises through which 
he had to pass to reach his ship. In 
allowing compensation the Supreme 
Court pointed out that “From the ear- 
liest times maritime nations have rec- 
ognized that unique hazards, empha- 
sized by unusual tenure and control 
attend the work of a seaman... Un- 
like men employed in service on land, 
the seaman, when he finishes his day’s 
work, is neither relieved of obligations 
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his employer nor wholly free to dis- 

se of his leisure as he sees fit. Of 

cessity, during the voyage he must 
it, drink, lodge and divert himself 
ithin the confines of the ship. 

“For that reason, among others, his 
cmployer’s responsibility for mainte- 
nance and cure extends beyond in- 
juries sustained because of, or while 
engaged in, activities required by his 
employment...” (page 732). 

B. In Boudoin v. Lykes Bros. SS 
Co., 348 U. S. 336 (1955), Gonzales, 
the assailant, “struck the plaintiff with 
the bottle, he returned with a large 
knife which he also intended to use 
on him, When the plaintiff was taken 
to the ship’s hospital, Gonzales created 
a disturbance outside—threatening the 
mate, trying to enter the sick bay and 
offering to give blood to plaintiff for a 
transfusion.” Recovery in the Boudoin 
case was allowed by a unanimous Su- 
preme Court because the vessel was 
found unseaworthy. It held as follows: 


We see no reason to draw a line be- 
tween the ship and the gear on the 
one hand and the ship’s personnel on 
the other. A seaman with a proclivity 
for assaulting people may, indeed, be 
a more deadly risk than a rope with 
a weak strand or a hull with a latent 
defect [pages 339-40}. 


As has already been indicated above, 
the Seamen’s Welfare Act of 1915 and 
the Jones Act of 1920 merely raised 
(American seamen to the 
status of equality with other workers, 


and in particular, with railway work- 


merchant 


ers. Under these statutes a merchant 
seaman was given the benefit of a trial 
by jury if his employer was guilty of 
negligence, and the common law de- 
fenses of assumption of risk and the 
fellow-servant rule were eliminated. 
When the Jones Act of 1920 was passed 
(46 U.S.C. 688) Congress provided 
that “Any seaman who shall suffer 
personal injuries in the course of his 
employment may, at his election, main- 
tain an action of damages at law, with 
a right of trial by jury and in such 
actions all statutes of the United States 
modifying or extending the common 
law right or remedy in cases of per- 
sonal injury to railroad workers shall 
apply” (italics added). 

With regard to the obligation to 
employ seamen “supplied by a union”, 


The Admiralty’s “Jolly Little 


the facts are that under current mari- 
time labor contracts a seaman may be 
rejected or discharged, with the right 
of the seaman to appeal. 


IV. Apportionment of 
Damages in Admiralty 

The author of the “Jolly Wards” 
further observes that whereas in per- 
sonal injury cases on land a person 
suing is denied recovery if he contrib- 
uted to his injury in the slightest de- 
gree, the seaman is not barred by his 
contributory negligence, because un- 


der the Admiralty Rules, contributory 


negligence merely reduces the amount 
of recovery. 

To begin with, the proportional rule 
applies in admiralty whether the action 
is brought by a seaman, a longshore- 
man, a shipowner, a ship-repair man 
or a passenger.” 

Since 1908 railroad workers, too, 
have been protected by the compara- 
tive negligence rule under the Federal 
Employees Liability Act (46 U.S.C. 
53). 

In England, the birthplace of con- 
tributory negligence, under the Reform 
Act of 1945," it is provided that a 
claim for damages shall not be defeat- 
ed by reason of the presence of fault 
on the part of the victim, but that all 
damages shall be apportioned as the 
court shall think just and equitable, 
having regard to the claimant’s share 
in the responsibility. 

In many states in our country, the 
enlightened rule of comparative neg- 
ligence is receiving more and more 
serious attention. According to Dean 
Prosser* the “hardship of the doctrine 
of contributory negligence upon the 
plaintiff is readily apparent”. Dean 
Prosser also states that in the United 
States numerous statutes have been en- 
acted for similar apportionment of 
damages according to fault. 

One writer comes to the conclusion 
that conditions, the 
rule of comparative negligence is far 


“under modern 
more just and equitable to all con- 
cerned and should be adopted without 
delay”.® 


V. When Is a Release 
Not a Release? 
The author of the “Jolly Little 


Wards” is “amazed at the leniency of 
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the courts towards seamen’s releases”. 
So alarmed is he at this situation that 
he is prompted to ask, apparently in 
despair, “What, if anything, can the 
shipowner do to make certain that his 
release is good when he settles a sea- 
man’s claim?” 

A careful reading, however, of the 
fact patterns in each case cited in the 
Journal article of February, 1960, and 
other cases overlooked by the author 
of that article, will make it apparent 
that the courts more often were moved 
by the overreaching of the seaman by 
the shipowner’s representative than 
they were by the helplessness or 
“moronic” state of the “Jolly Wards” 
involved. 

In Johnson v. United States, 160 F. 
2d 789 (1947), the Court set aside the 
release under the following fact pat- 





2. Seas Shipping v. Sieracki, 328 U. S. 85; 
Pope & Talbot Inc. v. Hawn, 346 U. S. 706, 74 
S. Ct. 202; Webster v. Davis, 109 F. Supp. 149. 

3. Philbrick Loss Apportionment in Negli- 
gence Cases, 99 U. Pa. L. Rev. 572-609 (March, 
1951). 

4. Prosser, Law or Torts, Chapter 10, pages 
296-99. 


5. Gerringer, 15 Lawyers Guttp Review 5, 
Note 1. (Spring, 1955). 
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tern. Plaintiff was twenty-five years of 
age, with only two years’ service in the 
merchant marine. The claim attorney 
employed by the shipowner, to whom 
the seaman was referred, had been ad- 
justing maritime claims for fourteen 
years. On the day that he interviewed 
the seaman “he was conducting four or 
five similar interviews a day, five days 
a week”, The seaman was “not repre- 
sented by counsel and had not consult- 
ed an attorney prior to the interview 
with the claim attorney. . . It would 
seem that at the time of the signing of 
the release, appellee [seaman] had been 
seriously misled [unintentionally of 
course] by medical advice on which he 
had a right to rely. Measured by the 
yardstick established by the Supreme 
Court previously quoted from Garrett 
v. Moore McCormack, supra, this re- 
lease cannot stand because it was not 
made by the seaman with a full under- 
standing of his rights.” 

In Garrett v. Moore McCormack, 
317 U. S. 239 (1942) the United 
States Supreme Court in a unanimous 
opinion set aside a release and pro- 
nounced the law with regard to sea- 
men’s releases. 

The Court does discuss the wardship 
theory, but a recital of the facts should 
help the reader decide whether “over- 
reaching” by the defendant in obtain- 
ing the release or the “wardship” the- 
ory motivated the Supreme Court. The 
facts were that “petitioner [seaman] 
attributed his condition to a blow by 
a hatch cover which allegedly fell on 
him through respondent’s negligence”. 
He spent a number of months in hos- 
pitals in Gdynia, Poland, and_ the 
United States. 

“The petitioner did execute a release 
for $100 several days after his return 
to this country. His testimony was 
that his discussion with respondent’s 
claim agent took place while he was 
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under the influence of drugs taken to 
allay the pain of his injury, that he 
was threatened with imprisonment if 
he did not sign as directed, and that 
he considered the $100 a payment of 
wages.” The respondent denied these 
allegations. 

It is this fact situation that impelled 
the Supreme Court to state: “We hold, 
therefore, that the burden is upon one 
who sets up a seaman’s release to show 
that it was executed freely, without 
deception or coercion, and that it was 
made by the seaman with full under- 
standing of his rights.” 

In Waters v. United States, 191 F. 
2d 212 


aside under the following facts. The 


(1951), the release was set 


seaman, after some twenty years ashore, 
returned to sea during the war years. 
He became ill and was hospitalized for 
six months in 1945 and then was re- 
hospitalized from February 20, 1946, 
to July 6, 1949, when he was dis- 
charged. At the time of the $1,000 set- 
tlement, he was still disabled and in 
need of treatment. In this case, too, the 
seaman was “without benefit of coun- 
sel” during the negotiations with the 
shipowner’s attorney. 

The court held that he was entitled 
to know when he executed the releases 
“that the right to maintain such an 
action was open to him”. There is no 
showing in the evidence that such a 
right was brought to his attention dur- 
ing the negotiations. On the contrary, 
the seaman was informed his claim 
was for maintenance only. (The action 
that the opinion referred to was one 
for damages flowing from the unsea- 
worthiness of the vessel.) 

Once again, therefore, it appears 
that it was overreaching by the ship- 
owner’s attorney when dealing with a 
seaman, not represented by counsel, 
which motivated the decision. 

It is also fair to assume that when 
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the Supreme Court laid down the ru 
in Garrett that a shipowner who asser 
a release has the burden of establis! 
ing its validity, it did so because of 
history of many years of overreachin 
by the shipowners. 

The author of the “Jolly Wards 
finally asks “What, if anything, can 
shipowner do to make certain that his 
release is good when he settles a sea 
man’s claim?” We believe that he wil! 
find his answer in the case of Bonic: 
v. Standard Oil, 103 F. 2d 437 (2d 
Cir. 1939). 

In this case the court held that not 
all seamen’s releases are vulnerable or 
ineffective. They cannot be regarded 
as wholly meaningless or as instru- 
ments which can easily be disavowed 
by a dissatisfied litigant. The court 
stated “Such releases are not wholly 
invalid, but are zealously scrutinized 
to see that these ‘wards of the admi- 
ralty’ have not been  overreached. 
Hence, while ‘one who claims that a 
seaman has signed away his rights to 
what in law is due must be prepared 
to take the burden of sustaining the 
release as fairly made with and fully 
comprehended by the seaman’ (Har- 
mon V. U.S. (5th Cir.) 59 F. 2d 372, 
373), nevertheless a release fairly en- 
tered into and fairly safeguarding the 
rights of the seaman should be sus- 
tained. Any other result would be no 
kindness to the seaman. . .” (page 438). 

In conclusion, we wish to agree with 
the author of the “Jolly Little Wards”, 
but only to the extent that “Things 
Are Seldom What They Seem”. It is 
that American seamen are 
only since 


our view 
1920 enjoying complete 
equality with other American workers. 
That what “seems” to the author of the 
“Jolly Little 


“privileges and protections” 


Yards” to be special 
are, in 


reality, nothing more than “parity and 


equality” with land workers. 







































Announcing 


THE EIGHTY-FOURTH ANNUAL MEETING 


=| AMERICAN BAR ASSOCIATION 
i ST. LOUIS, MISSOURI, AUGUST 7-11, 1961 





. RESERVATIONS 


ed HOTEL ACCOMMODATIONS, SHOWING CURRENT RATES, HAVE 
% BEEN SECURED IN THE FOLLOWING AIR-CONDITIONED HOTELS: 


i, Hotels Single Double Bedded Twin Bedded Parlor Suites 
i" BEL AIR MOTEL $ 9.00-$14.00 $12.00-$16.00 $13.00-$18.00 $20.00-$ 45.00 
ai. CHASE-PARK PLAZA 10.00- 15.00 13.00- 17.00 14.00- 20.00 23.00- 125.00 
d (Headquarters) 
CLAYTON INN MOTEL 14.00- 16.00 18.00- 22.00 
Ki CONGRESS 8.00- 10.00 10.00- 13.00 10.00- 13.00 16.50- up 
ed CORONADO 8.25- 13.50 10.75- 14.95 13.50- 16.50 20.00- 50.00 
he DIPLOMAT MOTEL 9.00- 12.00 13.00- 15.00 15.00- 16.00 28.00- 32.00 
ily FOREST PARK 7.50- 12.50 10.00- 16.00 12.00- 16.00 18.00- 50.00 
si, LENNOX 8.50- 14.00 10.00- 12.50 14.00- 16.00 25.00- 40.00 
- MAYFAIR 8.50- 15.00 10.00- 16.00 14.00- 18.00 26.00- 50.00 
a MARK TWAIN 6.50- 9.25 8.75- 11.50 11.00- 12.75 17.50- 28.00 
he SHERATON-JEFFERSON 7.50- 9.75 10.50- 13.75 11.25- 18.00 25.00- 45.00 
STATLER HILTON 8.60- 11.50 11.00- 14.50 13.00- 15.00 29.50- 36.50 


The Chase-Park Plaza Hotels have been designated Headquarters. See page 1329 for a map showing the loca- 
ith tion of hotels and the next page for a list of hotels to be used by the Sections of the Association for their meetings. 


5; You will receive confirmation of your reservation directly from the hotel. PLEASE ADDRESS CHANGES OR 
BS CANCELLATIONS OF HOTEL RESERVATIONS TO: AMERICAN BAR ASSOCIATION CONVENTION 
Is HOUSING BUREAU, 911 Locust Street, St. Louis 1, Missouri. 


= REGISTRATION FEE $25.00 — JUNIOR BAR CONFERENCE $20.00 


the REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS MUST BE ACCOMPANIED BY 

ial PAYMENT OF THE ANNUAL MEETING REGISTRATION FEE. This fee is NOT a deposit on hotel accom- 

in modations, but is used to help defray expenses for services rendered in connection with the meeting. The Board 

nd of Governors solicits your co-operation in thus facilitating the handling of the registration fee and in partially 
defraying the increasing expense of the Annual Meeting. Registrations will not be subject to cancellation after 
July 14, 1961, so as to entitle the registrant to a refund of the registration fee. 








REQUESTS FOR RESERVATIONS TOGETHER WITH THE REGISTRA- 
TION FEE SHOULD BE ADDRESSED TO THE MEETINGS DEPART- 
MENT, AMERICAN BAR ASSOCIATION, 1155 East 60th Street, Chicago 37, 
Illinois. 











Your hotel application form appears on the next page. Fill out and mail today. 
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Notice to Section Members 


To assist in requesting hotel accommodations for the Annual Meeting in St. Louis, Missouri, listed below are 
the hotels to be used by the Sections of the Association and the dates of their council and general meetings: 


Administrative Law Coronado August 5- 8 
Antitrust Law Statler-Hilton August 7- 9 
Bar Activities Coronado August 5- 8 
Corporation, Banking and Business Law Chase-Park Plaza August 4- 9 
Criminal Law Statler-Hilton August 7- 9 
Family Law Coronado August 6- 9 
Insurance, Negligence end Compensation Law Sheraton-Jefferson August 6-10 
International and Comparative Law Congress August 6- 9 
Judicial Administration Chase-Park Plaza August 5- 9 
Junior Bar Conference Statler-Hilton August 3- 8 
Labor Relations Law Diplomat Motel August 5- 8 
Legal Education and Admissions to the Bar *S. W. Bell Auditorium August 5- 8 
Mineral and Natural Kesources Law Lennox August 6- 9 
Municipal Law Coronado August 5- 8 
Patent, Trademark and Copyright Law Statler-Hilton August 5-10 
Public Utility Law Chase-Park Plaza August 6- 9 
Real Property, Probate and Trust Law Mayfair August 5- 8 
Taxation Sheraton-Jefferson 


AMERICAN BAR ASSOCIATION APPLICATION FOR 


1961 ANNUAL MEETING HOTEL ACCOMMODATIONS 
—— (See reverse side for hotel information) 
August 7-11 


(Please Print or Type) 
NAME 
OFFICE ADDRESS 
CITY ZONE ______ STATE 
Primarily interested in meetings of: 
Hotel desired (please give three choices) : 
Ist 2d 3d 

















(Section or Affiliated Organization) 





Please reserve the following accommodations: 
Single Double Bedded Twin Bedded Parlor Suite Approximate Rate 





For arrival Hour Departure 


AM. P.M. 


Give full names and addresses of persons who will occupy space requested 

















PLEASE RETURN WITH REGISTRATION FEE TO: 
Meetings Deparment, American Bar Association, 1155 East 60th Street, Chicago 37, Illinois. 
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An Open Letter to 


a University Board of ‘Trustees 


The following letter, as Professor Clark imagines it, is from a partner 
in a Phoenix law firm who is writing to the Board of Trustees of the 
University of Colnew, a school at which he once taught. The letter is a 
strong criticism of present methods of recruiting law teachers and it 
makes several proposals for improvement which are somewhat revolu- 
tionary. Professor Clark describes the letter as “a composite recollec- 


tion rather than an invention’’, 


by Robert Emmet Clark * Professor of Law at the University of New Mexico 


(GENTLEMEN: 

Some of you are lawyers. If you 
are, this letter with its enclosures will 
be confirmatory as well as disconcert- 
ing because you have long known or 
suspected that something is wrong with 
legal education. Those of you who are 
not lawyers may be disturbed by a 
former law teacher’s view of academia 
and also by his recusancy. However, 
various strata of university administra- 
tion and the popular folklore may have 
insulated you from some relevant in- 
formation that you should examine. 

The aim of this letter is to put before 
you two contradictory proposals in the 
hope that you will find the contrast 
helpful and that you will find real merit 
in the second proposal. First, I propose 
that all second-rate university law 
schools, operated by a majority of 
second-rate faculties on fourth-rate 
budgets and teaching only an occa- 
sional first-rate student, be closed up 
forthwith. The hierarchy of value judg- 
ments arranged here will be clearer 
after reading what follows in this letter. 
Secondly, and in the alternative, | pro- 
pose that universities (the term “uni- 
versity” now seems to cover almost any 
kind of institution, with or without a 
library) abandon the academic, and 
also public, game of comparing incom- 
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parables behind or under such abstrac- 
tions as “professor”, “teaching”, “sci- 
ence”, and “research”, Even partial 
acceptance of this proposal would lead 
straightaway to improvements in the 
same law schools that I have just sug- 
gested should be abolished. It would 
also mean substantial improvement in 
legal education generally. It would 
cost money too. 

I am suggesting that trustees take 
the initiative in requesting that univer- 
sity faculties and administrations clar- 
ify the differences among departments, 
divisions, colleges and schools in uni- 
versities, and that faculties be asked to 
discriminate among the functions and 
responsibilities in the separate areas of 
subject matter, instruction, research 
and public service, even to the point of 
paying substantially more for some 
than others. This is done at the present 
time with respect to medical schools.’ 
(The unfortunate designation of a uni- 
versity law school as “college of law” 
is probably a hangover from the time 
when pre-legal and legal education in- 
cluded less than a total of four years 
and often involved no more than one or 
two years, Today the minimum is six 
years of preparation for the LL.B. in 
any accredited law school. About 22 
per cent of the accredited law schools 
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require a total of seven years. Only 
thirty of the 129 nationally accredited 
law schools call themselves “colleges”. 
This designation remains a handy de- 
vice for distinguishing the graduate 
school and the graduate faculty from 
the undergraduate colleges and facul- 
ties, including law. It is also helpful 
in standardizing hourly teaching loads 
and may not be unrelated to salary 
problems generally) . 

The similarities of professors, main- 
ly that there is something unreal if not 
subversive about all of them, have been 
pointed out ad nauseam. Yet it remains 
difficult to find useful comparisons be- 
tween the teaching of finger painting 
and symbolic logic. Analogies intended 
to demonstrate similarities between sim- 
ple and difficult skills usually support 
the subversive doctrine that everything 
is easy. The university idea in America 
has become a perversion of the axiom 
that things equal to the same thing are 
equal to each other. This idea has done 
much more for the citizen than con- 
found him over the present differences 





1. The 1958-59 attempt to find out about med- 
ical school salaries contains this statement: “‘It 
had been clear from the outset that medical 
schools are sufficiently different from other in- 
stitutions of higher education to defy easy com- 
parability with liberal arts colleges, business 
schools, engineering schools, and all the rest. 
Buttetin, American Association of University 
Professors, December, 1959, page 496. 





etween the former State College of 
\pplied Mechanics and the Normal 
School of Instruction in Communica- 
tion and Theoretical Technology. The 
citizen has been made to think that a 


professor is a professor. And uni- 


versity faculties seem to go along 
with the misunderstanding. The con- 
fusion itself is tolerable in much the 
same manner that the relationship be- 
tween toothpaste advertising and “sci- 
entific research” is tolerated by the 
television viewer. In both cases the 
confusion seems to be intentionally 
perpetrated, The causal connection be- 
tween advertising and toothpaste sales 
is beyond my interest, but the con- 
fusion over educational values is not. 
Two logical and practical results of 
this confusion are already proving 
detrimental. I direct attention to (1) 
the salaries of professors generally and 
(2) the inferior quality of professors 
the public is unaware it has employed 
in essential areas of knowledge as a 
result of the general mix-up over stand- 
ards, capacities and functions. 

Trustees have some responsibility to 
be clear headed about the matter of 
professorial differences notwithstand- 
ing the administrative penchant to 
standardize everything, including pro- 
fessors’ salaries, titles and require- 
ments for advancement, and despite the 
academic community’s ideal and sensi- 
ble notion that all professors should be 
paid an adequate wage. Until such 
time, however, as an adequate wage is 
paid to all professors, | suggest that 
the trustees observe more closely how 
the market mechanism and Gresham’s 
theorem operate in the university world 
by directing attention at this time to 
the law schools. An examination of the 
four- and five-year undergraduate 
courses in pharmacy, engineering, for- 
estry and nursing can be undertaken 
at another time. 

We have seen of course since Sput- 
nik a wave of misplaced emotion over 
science, mathematics and technology 
without discrimination 


much real 


about which is which, In terms of 
take-home pay, public school teachers 
iay have benefited from the recent 
xperience, and there also appears to 
have been some slight raising of the 
level of subsistence in university mathe- 
iatics and physical science depart- 
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ments. But there has also been univer- 
sity reaction to this national outburst 
in the form of bare-faced strategies to 
make programs of all kinds look like 
No doubt this 
interlude will pass and perhaps with 


instruction in science. 


benefits all around. Some of us fear, 
that the 
long. In the meantime, if population 


however, interlude will be 
projections of college enrollments are 
any key, the academic confusion may 
be further confounded. One growing 
fear of law schools is that more and 
more applicants with B.A. and B.S. 
degrees and high intelligence will be 
unable to write a paragraph of exposi- 
tory prose. Nevertheless, if they are 
able to explain the rudiments of the 
culture that has brought them to this 
illiterate state, the law schools will prob- 
ably have to accept them. 

It is true of course that we want to 
survive as a nation. But we cannot do 
so upon an intellectual diet of gadgetry, 
“distributive education” and television 
fantasies. Some part of the population, 
presumably the educated, need at least 
a half clear idea of where we have 
been, culturally speaking, and where 
we are going. Without acquired habits 
of fact analysis and appraisal and de- 
veloped judgment, we cannot manage 
local community problems, not to men- 
tion the larger frictions of the national 
and world communities. 

I wish to press the point that a free 
society and a world goal of peace and 
the rule of law, which to me mean 
simply the triumph of human reason 
and understanding without any tran- 
scendental overtones, place great re- 
sponsibility on lawyers in our dual 
roles as leaders and professional dis- 
pute resolvers. It is hardly necessary 
to remind trustees of the dominant role 
of lawyers in government. They mo- 
nopolize the judiciary and have long 
constituted a majority in the legislative 
this 


responsibility would seem to demand 


and executive branches. All of 
that lawyers be well chosen and well 
prepared. It would seem to require a 
fortiori that their teachers be well qual- 
ified. It is my contention that law 
teachers are not as well qualified as 
they should be, nor are they as well 
qualified as the profession and the pub- 
lic think they are. The system by which 
law professors are discovered, hired 
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and kept on is extremely faulty if not 
actually pernicious. It is a direct result 
of the confusion I have mentioned. The 
first fault in the system for selecting 
law teachers lies in the assumption that 
institutional procedures for hiring pro- 
fessors generally are adequate to at- 
tract the best young men in the pro- 
fession. (The extracurricular methods 
invented by law faculties are partial 
safeguards against mediocrity, “nice 
These 
methods—largely blunt, word-of-mouth 
judgments—can often be described as 


guys” and intellectual incest. 


uncertain, risky and sometimes Bour- 
bon inspired. Nor have they always 
tended to produce polished, grey-flan- 
The second fault is 
the salary schedule of law teachers. 


nel Protestants. ) 


To be increasingly blunt, I would 
allege that this faulty system has pro- 
duced a situation in which about two 
thirds of the law schools in the country 
have less than superior faculties. I 
would further claim that the young 
man or old practitioner who joins the 
faculty in a majority of cases is not 
first rate in terms of intellectual power 
and curiosity, formal professional 
preparation, physical and mental health 
and moral and political courage. I 
would also allege that most of those 
who remain in law teaching indefinitely 
come from this majority. These are 
harsh words. For this state of affairs I 
blame the legal profession, and uni- 
versity administrations and faculties, 
including law faculties. 

It was reported in 1959 by the re- 
tiring President of the American Bar 
Association that a law school inspector 
for the Association had written of law 
faculties, “By their salaries ye shall 
know them.”* President Malone quoted 
from the report of a committee that 
studied the California law schools as 


follows: 


The argument has been repeatedly 
made by other departments of the Uni- 
versity that there is no reason why a 
law school professor should be paid 
any more than a professor of French or 
English or chemistry or agriculture. 
This argument is a wholly fallacious 





2. Malone, Our First Responsibility: The Pres- 
ident’s Annual Address, 45 A.B.A.J. 1023, Au- 
gust 24, 1959. 
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one, and one which the organized Bar 

as well as the law schools must effec- 

tively combat in the public interest. 
* *% * 

The law schools in California, in 
common with the law schools through- 
out the United States, are suffering 
from financial starvation and have been 
from the time of their organization. 
Vast sums of money have been made 
available for education and research in 
medicine and in various scientific 
fields, but practically none has been 
provided for the education of the Bar 
or research into those problems of 
social and legal engineering with 
which the legal profession has a public 
duty to deal. 


The report of the committee con- 
tained this statement about law school 
conditions throughout the nation: 


Without doubt, the inadequate and 
low salary scales which obtain in 85 
law schools have been harmful to the 
output of the schools. Nevertheless the 
national accrediting agencies have 
done little about it. Each dean has 
been left to his own resources in deal- 
ing with the problem. The accrediting 
agencies should tackle the problem. 


This information is startling enough 
when one realizes that there are now 
only 129 nationally accredited law 
schools, and when this report was sub- 
mitted there were not that many. 


Mr. Malone went on to point out the 
responsibility of the profession in the 
matter of legal education: 


. in too few cases have we taken 
up the cudgels in behalf of our broth- 
ers of the teaching profession. 

* * * 


May I conclude by reminding you 
that it is not by chance that legal edu- 
cation is the first responsibility of the 
profession. To a greater extent than 
any other agency or activity of the pro- 
fession, the law schools determine the 
caliber of the lawyers who will com- 
pose the profession and the quality of 
service that they will render. They are 
entitled to the support and assistance 
of the remainder of the profession at 
all times. 


In 1953 an address before the Bos- 
ton meeting of the American Bar As- 
sociation Section of Legal Education 
and Admissions to the Bar was en- 
titled “Law School Salaries—A Threat 
to Legal Education”. The figures 
Homer D. Crotty, of Los Angeles, gave 
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at that time were revealing. He showed 
that 40 per cent of the law schools re- 
porting in the survey by his group paid 
a median salary of less than $500 a 
month for law teachers and two thirds 
of the law schools paid a median salary 
of less than $600 a month. The raw 
statistics for the period are still impor- 
tant to show the low economic status of 
law professors which still exists. The 
main question Mr. Crotty raised before 
his brothers in the law is highly rele- 
vant: What quality of law instructor do 
you want to teach your sons or the next 
generation of lawyers, the best men 
available or the “moderately successful 
or poor practitioner”, i.e., the man 
drawn from what I have called the sec- 
ond, or a lower, level of capacity and 
achievement? 


The latest figures available on law 
teachers’ salaries are for the year 1957- 
58. These figures do not include sal- 
aries of deans and librarians. They in- 
dicate that out of 125 law schools 
reporting, the median law school salary 
was $8,250, and the median of aver- 
ages was $8,040. These schools repre- 
sented a range from $15,730, which 
was the average salary at the highest 
paying school, to $5,440, the average 
at the lowest paying school. But only 
17 out of the 125 schools paid average 
salaries of $11,000 or over in 1957-58. 
With the addition of perhaps a few 
more schools in the $10,000 range 
of averages the list of first-rate law 
schools, generously defined, is ex- 
hausted. 

These 1958 figures indicate that law 
school salaries were generally below 
the level of income of the “moderately 
successful or poor practitioner” in 
1954. A survey? published in 1956, 
based on the United States Department 
of Commerce material for 1954, indi- 
cates the following income picture: 


Mean Median 
All lawyers in the 
U.S. 
Lawyers in inde- 
pendent practice 


$10,218 $7,833 
10,294 7,554 
Lawyers in salaried 


practice 10,068 8,229 


These figures do not reveal a man’s 
age, the nature of his professional 
training, or how many years he has 
taught or practiced to attain the $8,000 


American Bar Association Journal 


Robert Emmet Clark has been a 
member of the law faculty at the 
University of New Mexico since 1948 
and was acting dean of the law 
school in 1958-1959. He received his 
B.A. from the University of New 
Mexico, his LL.B. from the Uni- 
versity of Arizona in 1946 and his 
J.S.D. from Yale in 1960. He was 
admitted to the Bars of Arizona and 
New Mexico in 1946. 





level. If there is any correlation be- 
tween income and ability in the prac- 
tice, the figures speak loudly. The law 
school salaries also leave room for 
some direct and damaging inferences. 
The Committee of the American Bar 
Association reported that “Without 
doubt, the inadequate and low salary 
scales which obtain in 85 law schools 
have been harmful to the output of the 
schools.” There were in 1957-58 over 
100 law schools that paid average sal- 
aries under $10,000. Assuming that the 
senior professors or those with ten to 
twenty years of experience receive 
$10,000 to $15,000 a year, it is obvious 
what starting salaries are being paid in 
the lower ranks. And here is the special 
point of vulnerability in the whole sys- 
tem. These teachers who receive $6,000 
to $9,000 and have taught less than ten 
years may be dedicated students and 
good instructors. They may also be 
able to continue in their jobs only be- 
cause their wives have taken jobs, or 





3. Crotty, Law School Salaries—A Threat to 
Legal Education, 6 J. or Lecat Epvucation 166 
(1953). 

4. Liebenburg, Income of Lawyers in the 
Post-War Period, Survey or Current BusINEss, 
December, 1956, Table 12, page 35, reproduced 
in part in Economics of Law Practice Series, 
Pamphlet No. 2, A.B.A. page 8. 





because they or their wives have sep- 
arate incomes. These not so hypotheti- 
cal individuals may possess all of the 
highest spiritual qualities plus a ca- 
pacity for leadership and lucidity of 
expression, written or oral. Some of 
them surely belong to the minority 
well-qualified one third I posited at 
the outset. Nevertheless an $8,000 sal- 
ary with a prospective top limit of 
$12,000 (in the schools I am referring 
to) at age 60 or 65 gives a thoughtful 
and competent man pause. There are 
usually children to educate. There may 
be an older generation to help. There 
may be other factors to weigh in the 
race with inflation and old age. 

This is obviously an outline of the 
plight of all professors. Many of them 
have no_ professional alternatives. 
Hope, patience and a generous father- 
in-law or a disability pension may 
sustain them. Law teachers are not in 
the same position. They always have a 
choice. With courage and a little goad- 
ing many of the best ones take another 
professional road. This explains in part 
the $100 to $300 annual salary “dif- 
ferential” some universities pay law 
teachers. Among the other professors 
this situation always raises the ques- 
tion of whether it should be paid at all. 
Here again the confusion over sub- 
suming different data under the title 
professor creeps in. But when this 
criticism is applied to specific law 
faculty members it often makes sense, 
unless of course the differential is spe- 
cifically paid as a deterrent to doing 
any consulting work, outside research 
or brief writing. The liberal arts pro- 
fessor is often critical of the law pro- 
fessor who is intellectually stagnated, a 
poor craftsman in the law who may be 
an indifferent instructor or even a 
frustrated if not defeated man some 
graduate program certified with the 
LL.M. degree (or more likely he was 
simply the best applicant a harassed 
dean with $5,600 available could find 
at the time). The LL.M. looks better 
to the university administration than it 
does to the law faculty and may even 
be good for a $300 differential at the 
beginning. Yet the hiring figure for 
law professors in the schools I am con- 
sidering is pretty much the same as it 
is for a new assistant professor of edu- 
cation or geology and those depart- 
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ments, I contend, usually get more 
quality in the field for their money. 
This state of affairs is understandable 
but hardly acceptable. Law faculties 
are numerically smaller than many de- 
partments of universities. Although the 
general usefulness of law teachers on 
committees, in organization work and 
in policy discussions is out of propor- 
tion to their numbers, the university 
administration would rather not recog- 
nize any real money differential which 
I suggest should now be on the order 
of $3,000 to $5,000 and upwards. Such 
a recognition would be impolitic as 
well as unpopular with a majority of 
the faculty. It sounds like special priv- 
ilege rather than the working of the 
market process that we hear so much 
about these days. 


Moreover, law professors are strange 
creatures. Their amphibious nature is 
well known: They are lawyers on the 
campus and professors at the court- 
house. That many of them are in fact 
better educated, clearer thinkers and 
more scholarly writers than members 
of the English and political science 
departments is incidental, or perhaps 
accidental. If one of them has a doc- 
tor’s degree (the J.D., I mean) con- 
fusion grows over status and the form 
of address. If a law professor has both 
the J.D. and the J.S.D. he is sure to be 
called “Mr.” by the professor of soci- 
ology who actually is unaware that this 
is the customary and preferred form of 
address in law schools. The matter of 
degrees is bewildering to the university 
administration. In any case, how does 
one equate different degrees, or even 
the same degree from different institu- 
tions? We know certainly that degrees 
from a few institutions have better 
salability. I will not invite further at- 
tention to the distinction made between 
“academic” and “professional” degrees 
lest some one try to compare the Ed.D. 
and the M.D. Nor do I want to make 
further comparisons between medical 
education and legal education. Usually 
the analogies are false or overstrained 
except to make the relevant point that 
medical education, apart from profes- 
sors’ salaries, is costly because of its 
Legal 
education, principally because of its 
bookish liberal arts tradition (Langdell 
to the contrary notwithstanding) is 


technical and clinical nature. 


December, 1960 


still too cheap. Public misunderstand- 
ing of the function of the lawyer and 
the lawyers’ own failure to comprehend 
their responsibilities also contribute 
greatly to the cheap condition of law 
schools. All of this helps explain why 
law schools can be said to do a remark- 
able job in making serviceable sow’s 
ear purses (and numbers of silk ones 
too) out of sows’ ears. 

What trustees must see, even if uni- 
versity administrations and faculties 
don’t choose to make it any clearer, is 
that the same amount of money will not 
buy comparably qualified men in law 
and other fields, typically the humani- 
ties in which the law still properly has 
its heritage. If the trustees have any 
doubts about these market differences 
and the pull of supply and demand, let 
them consult the job-wanted lists in the 
American Association of University 
Professors Bulletin for the past fifteen 
years. The name of a bona fide law 
teacher may appear there that I have 
overlooked. We all know the myth of 
the job seeking the man. But this myth 
is also applicable in history, philoso- 
phy, Greek and mathematics. The job- 
wanted lists have included many names 
in these fields and names with impres- 
sive paper credentials. It ic my belief 
that at the present time $6,000 will buy 
more young government, sociology and 
art professors, degree for degree, scho- 
lastic honor for scholastic honor—and 
personality advantages thrown in— 
than it will in law. These comments are 
not made to undermine the claim that 
some good law professors have been 
bought with money, nor to assert that 
law teachers are not born of the same 
flesh and ideals as other teachers. There 
are simply other places to market the 
same energy and the same ideals. What 
young law graduate who has demon- 
strated his consistent intellectual effort 
and capacity by finishing at or near 
the top of his class, and who has also 
helped edit a good law review, can turn 
down a $6,600 job on Wall Street or a 
similar offer in New York or Washing- 
ton, D. C. for $600 less as a law in- 
structor with the expectation of dou- 
bling his salary in twenty-five years of 
teaching? This same young man knows 
he can go back to the home town he 
left and make more than $10,000 a 
year within ten years. Sporting in- 
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stincts alone may direct a young man 
into a Wall Street office or the trial 
section of a big defendants’ firm. This 
should not be held against him. And 
if he is going to be a teacher, the ab- 
sence of curiosity should bar him from 
the job. As things are right now, how- 
ever, the route into teaching is not 
generally over the road of experiment. 
It’s too costly. Of course, the young 
man who thinks longingly about teach- 
ing may have a wife who will rescue 
him from his softheadedness. She need 
not be greedy or even very upper class 
to have some idea what it costs to bring 
up and educate an artificially regulated 
family. 

The English and French professor, 
on the other hand, knows from the 
beginning about the market for his 
talents. He may want to take the Ph.D. 
and also write a money-making novel, 
although if he is any kind of a student 
he has probably examined the statistics 
on his chances. The law graduate re- 
mains torn. He may decide to accept 
a prized clerkship with a United States 
Supreme Court Justice for a year and 
then go on to a Chicago or San Fran- 
cisco firm. He may have a mental 
compromise all worked out. He will 
practice five years, or until he is just 
over 30. Then he will teach law. As the 
five years pass, the dream grows along 
with the young man’s ideas of how 
much better he will be able to teach 
procedure or evidence. But what hap- 
pens? He is offered a teaching job for 
about as much or less than he was 
offered six years earlier to join a Wall 
Street firm. Law teaching has become 
a luxury he cannot afford. 

Who then becomes the law teacher? 
I venture to answer, that some Foun- 
dation can prove, that it is the man 
from a lower level of academic and 
professional performance; a man with 
perhaps an even lower level of moti- 
vation and general intellectual breadth. 
He may even be an over-sensitive, self- 
admitted failure who wants relief from 
the uncertainties, tensions and continu- 
ally unfinished business of the practice. 
Yet even the best of this group, I sus- 
pect, cannot remain in teaching. A few 
years to master a small segment of a 
subject is good therapy and class-room 
examination of the raw material fed 
into the profession partly quells the 
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twin fears of lack of ability and in- 
competence. The decision to return to 
the practice may be made reluctantly. 
But the pressures to make it are con- 
Children grow up. 
they are intellectually superior. A sal- 
ary of $9,000 simply is not enough to 
keep two children in college. 


stant. Sometimes 


The future of the young, indepen- 
dent-minded non-remittance man law 
instructor is obvious. He cannot stay 
in teaching. And if he leaves he knows 
that he will be replaced by someone 
whose wife has an income, or some- 
one who believes in the five-hour day 
and little else. Even with outstanding 
people assigned to teach three different 
courses each semester, you 
sure there will be no night-time re- 
search into other areas of instructional 


may be 


deficiencies, nor will better instruc- 
tional materials be prepared except at 
ten or fifteen law schools that have 
established reasonable teaching loads. 
How the 8 
previously address them to the new 
problems of the law? Indeed, how can 


can schools mentioned 


the group I am talking about contrib- 
ute much to understanding of the old 
problems? Thirty-five years ago Judge 
Learned Hand spoke to an assembly 
of law teachers and after referring to 
the change in the fault principle under 
the new Workmen’s Compensation Acts, 
said:° 


Obviously we have to do with a mat- 
ter which goes deep into the field of 
legal theory and social choice. You 
can hardly escape all reference to it 
if you propose an adequate treatment 
of modern torts. Yet in this I cannot 
think that your inquiries will be much 
helped by anything caught from bench 
or bar; if so, I should be much sur- 
prised. We in practice have neither 
time nor capacity for that kind of 
thinking. We work along from step to 
step; we are apt to become irritated, 
and we are sure to become confused, 
when such questions are presented to 
us. . . On this question you would, 
speaking largely, get no assistance at 
all. You must work it out for your- 
selves. 


The kind and amount of thinking 
expected of law teachers by Judge 
Hand just cannot be done in a ma- 
jority of law schools. 

What kind of a student ‘body is 
attracted by these schools? Do these 
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schools have the responsibility of pro- 
viding a good education to those well. 
qualified students who are turned away 
each year from the better schools that 
have already over-strained facilities 
and faculties? Do these applicants give 
up the goal of studying law? Are they 
diverted into other fields of science, 
technology or business? What demon- 
strable effect does all this have on the 
quality of the profession and its service 


to the public? In reply to the question, 
“What percentage of qualified appli- 


cants were refused admission in 1958- 
59?” thirty law schools, including many 
of the outstanding ones, reported per- 
centages ranging from 20 per cent to 
62 per cent. Perhaps these applicants 
found _ their good 
The particular 
schools is revealed by the dispropor- 
tionate relationship between the num- 


way into other 


schools. interest in 


ber of scores on a nationally recognized 
legal aptitude test submitted to certain 
schools and the size of the entering 
class in 1958. Harvard, Yale, Colum- 
bia, Pennsylvania and Michigan, for 
example, received three to ten times as 
many test scores as there were students 
admitted to the entering class. At many 
other quality schools the figures were 
also grossly disproportionate. Despite 
the shopping around for scholarships 
and financial assistance, and the gen- 
eral hedging against admission fail- 
ures, the emphasis on choice of a good 
school or a “name” school suggests 
some belief in the existence of a good 
faculty. Nor is it strange to discover 
in a market-oriented society that these 
good schools are the ones that pay 
the best faculty salaries. 

Trustees are necessarily concerned 
ebout revenues and expenditures. A 
very practical question must have 
arisen in your minds. Is there any pos- 
itive correlation between good teaching 
and subsequent alumni generosity? 
There seems to be at some institutions. 
In 1959-60 the total gifts to Harvard 
Law School exceeded $537,000. The 
Dean’s Report indicates that about half 
the money came from alumni of the 
school. The experience of the Univer- 
sity of Texas within the past few years 





5. Learned Hand, Have the Bench and Bar 
Anything To Contribute to the Teaching of Law’ 
Proceepincs, 23d ANNUAL MEETING OF THE 
A.A.LS. page 52, (1925). 
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would also seem to support the theory 
that good or outstanding teaching 
evokes later memories that are suscep- 
tible to monetary measurement. Who 
knows but that legislators who pro- 
vide the impetus for granting large 
sums of tax money to institutions like 
the University of California appre- 
ciate and remember good teaching? 

| attach a copy of a memorandum 
written by a successful young law 
teacher to the president of a middle- 
sized university. This memorandum 
came into my hands last June at an 
alumni meeting of my college. The 
president of the school spoke to the 


Memorandum Attached to Professor Anderson’s Letter to 


University of Colnew 
May 15, 1960 
To: President Stagg Atherton 
From: Gregory Mendell, Law School 


Subject: Faculty contract for 1960-61 


I am returning the 1960-6] salary 
contract forms properly signed. The 
delay in returning this material re- 
quires an apology and an explanation. 
| have tried to include both in the 
following comments which have the 
approval of the Dean of the law school. 
He has already been told that next year 
will be my last year of teaching. 


My wife and I have perhaps taken 
too long to explore our strong desire 
to remain at this university. We have 
examined all of the reasons why we 
should like to stay. The university 
seems to have great promise. The law 
school experience here has been more 
rewarding than I imagined it would be 
when we came here five years ago. 
However, we cannot centinue to be 
livided in our feelings between loyalty 
ind respect for this institution and 
the obligations we owe our children 
nd my family. As you know, this is 
1y seventh year of law teaching. My 
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group and later handed me the memo- 
randum. He told me of the difficulties 
his law dean was having in finding 
really good replacements for his fac- 
ulty. This teacher’s case represents 
the fate of the superior group that will 
not under present conditions be drawn 
into law teaching. Nor would they be 
able to remain if they had made the 
choice. Many in this group may not 
be as fortunate as this young man has 
been in having a wife and father to 
reinforce his own desires. However, 
even this young man has concluded 
that he is part of a system whose best 
product—a good education—he will 
not be able to afford for his own chil- 


current salary is $8,400. The $500 
raise for next year is obviously the 
result of your personal efforts to give 
me a substantial increase. This letter 
is not meant to re-open the question 
of salary. The basis for my decision 
to leave teaching covers more than 
anticipated salary for the next several 
years. | must look much beyond that. 
You know that since we have been 
here our second child was born. Since 
last year my wife has had a part-time 
job. She cannot continue to work in- 
definitely. My father, who is now 74, 
cannot continue to press “loans” upon 
me from year to year without making 
me feel more and more undeserving. 
The cumulative effect on my character 
and my family’s welfare may become 
increasingly adverse. Our family ties 
are perhaps no tighter than others on 
the faculty. Yet I am sure you know 
that my wife and my father are almost 
entirely responsible for my modest 
success as a teacher. You may recall 
your arguments and those of the Dean, 
made five years ago, which persuaded 
me to come here and give up my plan 
to leave teaching in 1954. You will 
remember also that these statements 
were supported wholeheartedly by my 
wife. All during this time my father 
has in fact subsidized me and legal 
education. I am sure he would be 
willing to continue. He has felt some 
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dren. I hope you will examine all of 
the implications of this memorandum. 
Trustees of universities are trustees, 
in the best fiduciary sense, of society’s 
past and future. The continuing con- 
fusion over what is education, and the 
desperate need for humane learning 
in a technical society is too important 
to be left for solution to popularizers, 
administrators and educators. 
Cordially yours, 
Ames B. ANDERSON 
Jones College A.B. 1938 
University of lowa Law School J.D. 1941 
Columbia University LL.M. 1947 


Law Teacher, 


University of Colnew 1947-57 


the Board of Trustees: 


special triumph in rising from the 
status of unschooled immigrant laborer 
to small businessman to father of a 
“professor.” His pleasure is not, how- 
ever, my delight. His health is not 
good. Since my mother’s death he has 
lived alone, principally because we 
have no room in our small house. I 
am compelled by feelings I cannot 
explain to return to him during his 
last years some of the comforts he has 
provided for us. My wife has under- 
stood my relationship with my father 
and my own idiosyncracies as faculty 
wives rarely do, it seems. As a result 
of this understanding I have been able 
to complete the book on negotiable 
instruments that I began six years ago. 

At the meeting five years ago you 
observed that I had a capacity for 
optimism and even enthusiasm that you 
said were very necessary in a faculty 
member. I must admit some decline in 
these areas. In fact, 1 am concerned 
that association with contented fail- 
ures and defeated colleagues may be 
contagious. The law faculty with two 
or three exceptions is much luckier in 
this respect than the other departments 
of the university. We can assert our- 
selves and need not always remain on 
the economic and social fringes. I feel 
that we should do so and I am doing 
this in the only proper way I can. 
Therefore, I have decided to leave 
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teaching next June for a junior part- 
nership with one of my former students 
whose practice has grown in the field 
of my special interest, commercial 
transactions. 

I should add that the Dean is aware 
that one of our last year’s graduates 
who is at present on the staff of the 
Attorney General is interested in teach- 
ing. He finished 14th in a class of 37 
and he may be a good prospect. How- 
ever, his present salary is $8,500 which 
is considerably above the level for 


assistant professors at this institution. 
(Signed) Grecory MENDELL 
Biographical summary attached. 


GREGORY MENDELL 

b. 1922 

A. B. University of Kansas 1943, 
Major: Economics, PBK 

LL.B. Harvard Law School 1948, Cum 
Laude, Law Review Note Editor 

U.S. Army (Infantry, European Thea- 
tre) 1943-46 

Law Clerk, Circuit Judge J. Frankson, 
10th Cir. 1948-49 


Associate, Gates, Gates & Open, Boston, 
1949-52 


Assistant Professor Municipal Univer. 


sity of Washberry 1952-54 


Assistant Professor University of Col- 


new 1954-56 


Associate Professor University of Col- 


new since 1956 


Member of the Kansas and Massachu- 


setts Bars 


Wife: Pamela (Harton) Mendell, B. A. 


Mt. Holyoke 1948 
2 daughters aged 10 and 4 











Eligibility: 


ANNOUNCEMENT 
of the 


Conducted by the 


1961 Ross Essay Contest 


American Bar Association 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: On or before April 1, 1961. 
Amount of Prize: Three Thousand Dollars. 


Subject To Be Discussed: 
“WHAT PRINCIPLES AND PROVISIONS SHOULD BE INCORPORATED IN 
A CODE OF ETHICS FOR ADMINISTRATIVE AGENCIES, AND IN WHAT 
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William Lambarde of Lincoln’s Inn 


by Wilbur Dunkel ¢ 


WHEN DOROTHY and Charlton 
Ogburn quoted Queen Elizabeth I: “I 
am Richard, know ye not that?”! in 
the dispute over the authorship of 
Shakespeare’s plays, they indirectly in- 
troduced a still-silent witness to the 
long debate on Shakespeare’s “legal 
acquirements”, For the Queen thus 
spoke to William Lambarde on August 
4, 1601, in the Privie Chamber of her 
palace in East Greenwich. She was not 
angry with Lambarde; on the contrary 
she was honoring him on this occasion. 
She had invited him to discuss certain 
legal phrases appearing in his Pandecta 
Rotulorum, an index which she had 
asked him to compile when on January 
21, 1601, she had appointed him 
Keeper of the Rolls in the Tower of 
London, Her Majesty’s reference was 
to the king in the deposition scene of 
the play Richard II, revived by the 
supporters of the Earl of Essex in their 
abortive attempt to arouse the citizens 
of London against the aged Queen in 
order to place the Earl of Essex on the 
throne of England. She had indeed 
recognized the imputation; she had 
ordered the Earl beheaded. But after- 
wards as she was talking with Lam- 
barde, she said, “Now the wit of the 
fox is everywhere on foot, so as hardly 
a faithful or vertuouse man may be 
found.” Then as he left her presence, 
she said, “Farewell good and honest 


Lambarde.”’2 


Lambarde— 
A Lawyer’s Lawyer 

My purpose is to present Lambarde 
and his writings as re:evant to the in- 
terest of present-day lawyers concerned 


Dr. Dunkel discusses the life and work of a half-forgotten legal 
scholar whose writings were standard references for the lawyers of his 
own time. Access to Lambarde’s books, Dr. Dunkel speculates, may 
well explain the remarkable knowledge of the law revealed in the works 
of such great Elizabethan writers as Shakespeare and Jonson. 


Professor of English at the University of Rochester 


with the knowledge of the law in 
For I shall en- 


deavor to show how complex becomes 


Shakespeare’s time. 


the procedure of ascribing the author- 
ship of plays at that time on the basis 
of “legal acquirements”, particularly 
after the appearance of Lambarde’s 
Eirenarcha in 1581. Although lawyers 
have written articles and many books* 
on Shakespeare’s knowledge of the law, 
they have not made use of Lambarde’s 
Eirenarcha, a handbook of the com- 
mon law, ordinances and statutes. This 
compilation provided a comprehensive 
statement of the office of justice of the 
peace, then a judge of record, and gave 
specific procedures for meting out vari- 
ous punishments such as “bindings 
over’, amercements, fines, and cases 
involving feoffments, recognizances, re- 
coveries and mortgages. Such descrip- 
tion as this, however, can serve only to 
suggest the scope and practicality of 
Eirenarcha. lf my purpose were other 
than to introduce Lambarde and his 
writings, this article could be devoted 
exclusively to Eirenarcha. Yet there are 
other books by him and his charges to 
the jurors of Kent to be described in 
order to indicate the contribution of 
Lambarde to the lawyers of his time. 


The conditions of this era produced 


a need for orderly arrangement of in- 
formation about the law both past and 
present. As S. T. Bindoff’s Tudor Eng- 
land emphasizes in a quotation from 
Lambarde’s Eirenarcha: “How many 
Justices suffice (without 
breaking their backs) to bear so many, 
not Loades, but Stacks of Statutes, that 
have been laid upon them?”* Sidney 
and Beatrice Webb, the close friends of 
the dramatist, George Bernard Shaw, 
have written in their monumental study 
of the poor laws: “. . . learned William 
Lambarde, whose Eirenarcha, a treatise 
on all the duties of a Justice of the 
Peace, first published in 1581, re- 
mained authoritative for a century or 
more. . .”° Indeed Eirenarcha with 
eleven reprintings, when a second 
printing of a book was unusual, won 
the high regard of printers as a 
property.° Hence the opinion that 
Eirenarcha was well known and widely 
used leads to the premise that a man 
with an inquiring mind could gain 
technical information of the law with- 
out attending Lincoln’s Inn, Gray’s 
Inn, or the Inner or Middle Temple. 
In various fields of knowledge, hand- 
books and compendiums provided Eliz- 


abethans with information. 


Even as Sir William Blackstone with 


may now 





1. 45 A.B.A.J. 941 (September, 1959). 


2. 3 John Nichols Procresses or QUEEN ELIza- 
setH (London, 1823) III, 553. 


3. Ebisch and Schiicking, A SHAKespeare Brs- 
LiocraPHy (Oxford, 1931) 39-40; SuppLement I 
(1937) 15; See also Franklin F. Heard, SHaxke- 
SPEARE AS A Lawyer (Boston, 1883); Cushman 
K. Davis, Tae Law tv SHAKeEsPEARE (Washing- 
ton, D. C., 1883, St. Paul, 1884); Francis Watt, 
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pelier, Vermont, 1903); Sir George Greenwood, 
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5. EnciisH Poor Law History (London, 1927) 
54-57; A. F. Allen, An Early Poor Law Account 
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his Commentaries and his introduction 
of the first legal department at Oxford 
University enriched the learning of 
lawyers in the middle of the eighteenth 
century, so Lambarde disseminated in- 
formation in the last quarter of the 
sixteenth century. In contrast to the 
complexity of present-day law, the 
point of view from which modern law- 
yers usually write, the common law of 
the sixteenth century may appear rela- 
tively plain. Here, then, is the problem 
in attributing legal learning to play- 
wrights in the sixteenth century; name- 
ly, the restricted scope of the law and 
its precedents to be mastered. 


Lambarde’s 
Background and Training 

As Lambarde is the kind of author 
to whose work historians, biographers 
and critics of various branches of 
learning refer in discussing the cross- 
currents life,? it is 
strange that no one has written his 
biography. Furthermore, Lambarde’s 
twenty-nine “charges to the jurors” at 
the Quarter Sessions in Kent, from 
March 21, 1581 to May 1, 1600, re- 
main in holograph manuscript un- 
printed in the Folger Shakespeare 
Library in Washington, D. C. Eight 


years ago, when I made a transcript of 


of Elizabethan 


these manuscripts, my typescript ex- 
ceeded 100 pages single-spaced. And 
though the impressive county histories 
and records of Queen Elizabeth’s jour- 
neys with hundreds of retainers do 
summarize facts in Lambarde’s life, 
the material about him in more than 
fifty articles in Archaelogia Cantiana 
add important biographical material. 
So I have been collecting and organiz- 
ing these snatches of information for 
Lambarde’s biography. 

What manner of man Lambarde was 
as a common-law lawyer may be, how- 
ever, of considerable interest, if I elim- 
inate details not relevant to the present 
purpose of describing his dissemina- 
tion of legal knowledge. He was born 
in the Parish of St. Nicholas Acon, 
London, on October 18, 1536. The 
church of this parish stood in Lombard 
Street, Langborne Ward, near to the 
Aldersgate in the old Roman Wall. 
Langborne Ward was on the eastern 
side of the city and extended south- 
ward to the Thames River which 
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formed the southern boundary of Lon- 
don. Even then, the city of 50,000 
inhabitants was beginning to spread to 
the south bank of the Thames River, 
where later were located the principal 
theaters, beyond the jurisdiction of the 
Puritans who governed the city. Other 
theaters were outside the Roman Wall 
which extended in a wide northerly arc 
from east to west. The great metropolis 
that we know today has sprawled far 
beyond the borders of the ancient city, 
and only here and there portions of the 
old Roman Wall remain for the dis- 
cerning tourist; the Thames, however, 
remains majestic in the center of 
affairs. 


As the first-born child of John and 
Juliana Lambarde, William was their 
heir and required no mention in his 
father’s will which contains provisions 
for Giles, the second son, a year and a 
half younger than William. These pro- 
visions indicate that John Lambarde 
was a rich merchant and well advanced 
in his thinking about disposition of his 
property. Indeed it was unusual for a 
younger son to share in his father’s 
estate. As Sir Thomas Wilson has ob- 
served in The State of England, printed 
in 1600, the younger son received for 
his “nourishment only what the catt 
had left on the malt heap”. On the 
evidence of the will, then, one may 
assume that Giles was to carry on the 
family business and William was to 
become a lawyer. Meanwhile John 


Lambarde continued to prosper as a 
mercer and a shrewd buyer of real 
estate, 


William’s mother had wealth as the 
heir of her father, William Horne (or 
Hearne). But she died on September 
20, 1540, of illness resulting from giv- 
ing birth to a daughter named Anna, 
who died in her second year. William’s 
father became an alderman; married a 
second time; served for a term of two 
years as one of the two Sheriffs of 
London; obtained his coat-of-arms on 
July 15, 1553, and then two years be- 
fore his death, he purchased a fine 
manor house and estate which had 
once belonged to King Edward VI, 
known as “Westcombe” in Kent. 

When his father died on August 4, 
1554, William was 18, not yet a stu- 
dent in Lincoln’s Inn. Henceforth he 
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divided his residence between Lincoln’s 
Inn and “Westcombe”. While in his 
student days, Lambarde wrote his first 
book Archaionomia, a compilation of 
the customs and laws from the ancient 
Kingdom of Kent. This began as a 
result of his tutor’s interest in collect- 
ing manuscripts of the early law writ- 
ten in Anglo-Saxon. Laurence Nowell, 
William’s tutor, was a very learned 
man who later gained high office in the 
church, but at this time he found an 
apt pupil in William Lambarde for the 
task of collating the Anglo-Saxon man- 
uscripts and the translation of them 
into Latin, This book was printed in 


1568. 


Lambarde was an active person in 
Lincoln’s Inn; its Black Book refers to 





7. Sir Edward Coke, Seconp Instrrutes (1630, 
4th ed. London, 1671) 332; Sir J. E. Neale, Txt 
ELIzABETHAN House or Commons (London, 1949) 
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Queen Evizasetx (New York, 1955) 365. 
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m as Steward for various ceremonies 

id banquets and he became an As- 
-ociate of the Bench; this citation em- 
»hasizes his contribution to his country 
as well as the fellowship of Lincoln’s 
Inn; this honor entitled him to have a 
free room so that he could “sytt amonst 
the Societe of the Fellowshippe of the 
Bench”.S Lambarde had earned this 
honor by both a notable benefaction 
and the writing of A Perambulation of 
Kent; on both accounts he came to the 
attention of illustrious persons. 

His second book, A Perambulation 
of Kent, was completed in 1570 but not 
printed until 1576, He sent this manu- 
script to his neighbor in Kent, Thomas 
Wotten, who might have been a power- 
ful politician, as a favorite of Queen 
Elizabeth, had he not chosen to live the 
life of a country gentleman. Wotten 
sent the manuscript to the Archbishop 
of Canterbury, the head of the Church 
of England, who in turn sent it to Lord 
Burghley, the Lord Treasurer. This 
first county history in England de- 
scribes topography, sites of ancient 
bridges and castles, the flora and fauna, 
and also the ancient customs and laws 
that Lambarde discovered in his travel- 


ing around Kent; in particular, gavel- 
kind. He made a map which he called 
the “Carde of this Shyre” which anti- 
quarians have discussed in numerous 
articles in Archaelogia Cantiana, 


He built and endowed a Hospital for 
Queen Elizabetn’s Poor in Greenwich, 
an expenditure of £2,642, 8s, 6d. If 
one multiplies this amount by forty, 
the present-day equivalent in dollars 
would be approximately $225,000. A 
better estimate of Lambarde’s benefac- 
tion, however, may be gained by com- 
parison with the bequest of Lord Cob- 
ham some years later for a similar es- 
tablishment, for which he named Lam- 
barde one of the two trustees, in 
amount of £5,600. As Lord Lieutenant 
of Kent, and the seventh Earl Cobham, 
he could afford munificence; yet his 
bequest, which also included some 
costly furnishings, was only twice that 
given by Lambarde in the prime of 
life, twenty-three years earlier. 

Lambarde’s great bid for national 
recognition came with the printing of 
his third book, Eirenarcha, in 1581. 
\s already indicated in this brief 
survey, this book filled a need, and it 


brought him to the attention of Lord 
Bromley, the Chancellor, to whom he 
dedicated the book and addressed a 
letter explaining it. Two years later he 
wrote another handbook, The Duties of 
Constables, Borseholders, T ythingmen, 
and Such Other Lowe Ministers of the 
Peace, which was appended to subse- 
quent editions of Eirenarcha. Thus on 
the practical level of administrating 
legal justice, Lambarde’s name became 
established throughout England. 

His final book, Archeion, was com- 
pleted at “Lincoln’s Inn this 22 Octo- 
ber 1591”, but was not printed until 
after his death, and then by his grand- 
son in 1635. In 1957, Charles H. 
Mcliwain and Paul L. Ward edited 
Archeion for the Harvard University 
Press. This “Commentary upon the 
High Courts of Justice in England” 
Lambarde dedicated to Robert Cecil, 
the son of Lord Burghley. Two years 
earlier Lord Burghley himself had made 
Lambarde deputy for the office of com- 
position for alienation of fines. Sir John 
Puckering three years later appointed 
Lambarde a master in chancery. 

Much can be written, though irrele- 
vant here, about Lambarde’s friends, 
his activities as a justice of the peace 
and his domestic affairs. He twice 
served as a member of Parliament. Yet 
perhaps enough appears here to es- 
tablish the witness. He was indeed a 
modest, patient and learned man, a 
credit to his profession. 


Lambarde’s Work— 
Its Effect on Contemporaries 

So now we come to the heart of 
the matter, namely his teaching in the 
twenty-nine unprinted charges to the 
jurors. He delivered these addresses 
to the grand jurors in Kent at the 
Quarter Sessions from March 21, 1581, 
to May 1, 1600, may I repeat, and 
these charges over a period of twenty 
years add up to more than 50,000 
words. As he addresses his “Neighbors 
and Friends”, he sums up all his learn- 
ing to explain the authority of the law 
as well as their specific duties to in- 
quire and report to the court misde- 
meanors and felonies. 

The most inclusive of these charges 
to the jurors he delivered at Maid- 
stone, the county town of Kent, on 
September 28, 1591. The opening state- 
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ment indicates Lambarde’s understand- 
ing that other justices of the peace 
were thus charging jurors in other 
counties, 


It is verie usual and almost ordinarie 
with those that doe occupie this place, 
wheare in I doe now unworthyly serve, 
to Labour with all earnestie and spirite 
in the commendation of those Lawes . . . 


Then he proceeds in this long ad- 
dress to explain the difference between 
the Roman and the English law as it 
applies to these jurors: 


The Lawe (or policie) of the Realme 
of Ingland, as it is a peculiar govern- 
ment, not borrowed of the Imperial (or 
Roman) Lawe (as bee the Lawes of 
the most parte of other Christian Na- 
tions) but standing upon the highest 
reason, selected even for it selfe: So 
doth it in one special thyng (above any 
other) most apparently varie from the 
usage of other countries: I mean in the 
manner of proceeding that we have, by 
Jurors (which our Lawe calleth the 
judgment by peres, or equals)... 


Next he distinguishes between “Civile 
questions that arise privately between 
man and man, as also in Criminal 
causes that lyft up the heade against 
the Comune Wealthe . . .” 

As a common lawyer, Lambarde 
zealously warned the jurors against 
failure to present evil doers lest by 
default they lose to prerogative courts 
and to strangers sent into their midst 
their benefits of liberty. In all of these 
charges he refers to the authority of 
God and conscience. The sovereign is 
God’s deputy to administer the good 
and reasonable laws. Her Majesty dele- 
gates certain powers to her chief min- 
isters and judges by degrees to the 
jurors to maintain peace in the realm. 
Yet it is necessary in these duties for 
the jurors to act so “shall God be 
pleased, and her Majesty satisfied”. 

Thus Lambarde emphasized three 
features of the law: (1) the spiritual 
authority of the common law; (2) the 
reason undergirding the ordinances 
and statutes; and (3) the maintenance 
of the peace within the capacity of the 
jurors to see, to hear and to report evil 
doers. Such are the salient features of 
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the twenty-nine charges to the jury. 
Yet as I look back upon those weeks 
devoted to deciphering the small and 
unfamiliar letters of Lambarde’s le- 
gal script with numerous interlinear 
phrases, I still recall the frequent mo- 
ments of empathy as I sensed his op- 
timism and frustration, as the years 
passed, that the jurors would inform 
on their neighbors and friends. 

In conclusion I think that the evi- 
dence adduced in this brief summary 
warrants the hypothesis that men of 
alert and inquiring minds could find 
appropriate legal phrases in Lam- 
barde’s Eirenarcha for use in plays; 


Ben Jonson, Thomas Middleton and 
many other contemporaries of Shake- 
speare indicate knowledge of the law 
in their plays. But they could not 
learn about the law in the universities 
of that era; and even in the Inns of 
Court, as the law schools were called 
by their residents, self-cultivation pro- 
vided the chief preparation for the 
examinations: Reading, observation, 
and participation in trial and court 
procedures within the house. But it 
seems absurd to restrict the “best- 
seller” Eirenarcha to professional users. 
For participation in the Quarter Ses- 
sions as a litigant, witness, juror or 


minor officer of the law might readily 
cause an intelligent person to consult 
Eirenarcha, especially after listening io 
charges to the jurors. Moreover, pub. 
lic punishments were on every hand: 
whippings, putting in stocks, hangings, 
and beheadings. Hence in my attempt 
to retouch the faded portrait of this 
great teacher of the law and to indicate 
the scope of his instruction, I have 
reached the opinion that it is very 
difficult indeed to ascribe all “legal 
acquirements” of any playwright in 
the time of Queen Elizabeth I on the 
basis of his attendance at one of the 
Inns of Court 





Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1961 Annual Meeting and ending at 
the adjournment of the 1964 Annual 
Meeting: 
New York 
Ohio 
Oregon 
Rhode Island 
Utah 
Hampshire West Virginia 


Louisiana 
Maryland 
Delaware Minnesota 
Georgia Nevada 
Idaho New 


Indiana 


Arkansas 


Colorado 


State Delegates will be elected in 
Tennessee and Vermont, each to fill the 
vacancy in the term ending at the ad- 
journment of the 1962 Annual Meeting. 


Nominating petitions for all State 
Delegates to be elected in 1961 must be 
filed with the Board of Elections not 
later than March 10, 1961. Petitions 
received too late for publication in the 
March issue of the Journal (deadline 
for receipt February 1) cannot be pub- 
lished prior to distribution of ballots, 
which will take place on or about 


March 20, 1961. 


Forms of nominating petitions may 
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be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 10, 1961. 

Attention is called to Section 5, Ar- 
ticle VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file with 
the Board of Elections, constituted as 
hereinafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State Dele- 
gate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member in 
good standing. Each nominating peti- 
tion must be accompanied by a type- 
written list of the names and addresses 
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of the signers in the order in which 
they appear on the petition. 


Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be a 
candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative of 
the members themselves. While more 
than the required minimum of twenty- 
five names of members in good stand- 
ing may appear on a nominating peti- 
tion, special notice is hereby given that 
no more than twenty-five names of 
signers of any petition will be pub- 
lished. 


Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
not later than fifteen days after the 
time for filing nominating petitions ex- 
pires. 


BoarpD OF ELECTIONS 


John R. Dethmers, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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1 
SS ELECTIONS FROM SPEECHES, 
1900-1959, OF MURRAY SEASON- 
GOOD. Compiled by Agnes Season- 
good, New York: Alfred A. Knopf. 
1960. $4.50. Pages 271. 

So often the gems of wisdom and 
wit of the men in public life are scat- 
tered through the proceedings of the 
numerous organizations they have ad- 
dressed on many occasions. The indi- 
vidual speech for a particular occasion 
reveals only a fragment of the speak- 
er’s personality, but when a composite 
of all occasions from the serious and 
sublime to the gay and frivolous are 
put together in a collection of speeches, 
especially in chronological order, a 
unique biography is the result. Such is 
the work of Agnes Seasongood, wife of 
Murray Seasongood, one of Ohio’s, 
and particularly Cincinnati’s, outstand- 
ing men in public life. 

It is a cultural loss that common 
jesting about the boredom of speeches 
causes many people to avoid some rare 
entertainment, amusement and above 
all some much-needed mental stimula- 
tion. Let no one make the mistake of 
thinking that the published selections 
of Murray Seasongood’s speeches are 
dull reading. Anyone who knows Mur- 
ray Seasongood knows that his incisive 
comments and spontaneous expression 
may at times be controversial, but al- 
ways lively, never dull. 

Here is a good “pick up” book to 
have always handy for a few spare mo- 
ments of enjoyment. A lifelong student 
of local government with practical ex- 
perience as a lawyer, civic leader and 
former Mayor of Cincinnati in one of 
its outstanding periods of development, 
Murray Seasongood commands atten- 
tion when he presents a report of 
“Forty Years of Progress in Municipal 
\flairs” delivered upon completion of 
his term as President of the National 


Municipal League. His earnest plea 
for youth to be taught good govern- 
ment and clean politics appears fre- 


quently throughout his talks and his 
lectures. He, more than anyone, re- 
alizes the difficulties and discourage- 
ments and reminds youth, 


...no movement for good government 
is ever a complete failure. Even if the 
effort appears to be such, something 
has been accomplished and if, after 
good government has been achieved, it 
should not persist, some residuum of 
accomplishment and betterment will 
remain. Hence, the youth who truly 
desire to be patriotic will give freely 
of their strength and ability for the 
better ordering of the affairs of the 
community in which they live. 


Most of the selections in this book 
will be read for pleasure of reading 
and contemplation. The book will prob- 
ably not be regarded as a “must” on the 
library shelves but as an individual 
possession to have handy it will be per- 
sonally rewarding. Many of the selec- 
tions should be read for profit. One of 
these is entitled “The Independent in 
Local Politics” and here the emphasis 
is on local. This address was delivered 
just five years ago. It is timely reading 
now after the hectic political months 
just past. The following paragraph is 
quoted to point up the emphasis re- 
ferred to: 


True, when we speak of the tiers of 
government (and it could be spelled 
two ways), municipal government is 
the lowest. But it is such only as a 
foundation is the lowest; because it is 
the most vital; and the safety of the 
republic rests more on good local gov- 
ernment than it does even on state and 
National government. It is becoming 
more and more pervasive, and is that 
government with which the people have 
the closest contact. And, accordingly, 
as they respect it and believe in it, 
they believe in their country and its 
traditions; and to the extent that they 
become cynical and indifferent and 
despise the way it is conducted, they 
become less attached to the principles 
of all government of which it is so vital 
a part. 


December, 1960 °* 


This is the voice of an eminent law- 
yer in public life who has experienced 
the rough and tumble of politics and 


There is 
much variety in the 270 pages of 


pressure. much more and 


speeches. It is easy and interesting 
reading notwithstanding the title. 
WituiaM F. Tempest 


Chicago, Illinois 


Dynamics OF THE PATENT 
SYSTEM: Discussions of Ten Critical 
Areas of Contemporary Patent Law, 
The Patent Law Seminar, Villanova 
University School of Law. Edited by 
William B. Ball. New York: Central 
Book Company, Inc. 1960. $12.50. 
Pages xix, 449. 

Patent lawyers who were not among 
the 170 patent lawyers assembled over 
a period of ten weeks in 1957 at the 
Patent Law Seminar of the Villanova 
University School of Law to discuss ten 
critical areas of contemporary patent 
law now have available the published 
proceedings of those sessions. 

For each topic, there is a paper by 
a recognized authority, followed by a 
transcript of the floor discussion on 
the paper. 

The ten papers are “The Standard 
of Invention in the Patent Office” by 
Edwin L. Reynolds, Chief Technical 
Adviser, United States Court of Cus- 
toms and Patent Appeals; “The Stand- 
ard of Invention in the Courts” by 
Thomas Cooch, of the Delaware Bar; 
“Patent Claims Before the Patent Of- 
fice” by Joseph Gray Jackson, of the 
Pennsylvania Bar; “Patent Claims and 
Infringement” by Floyd H. Crews, of 
the New York Bar; “Proof of Who Is 
the First Inventor” by Zachary T. 
Wobensmith II, of the Pennsylvania 
Bar; “Inventors and Their Relations 
with Others” by Howard I. Forman, 
Patent Attorney, Rohm & Haas Com- 
pany; “Design Patents” by Henry N. 
Paul, Jr., of the Pennsylvania Bar; 
“What Is Prior Art?” by Virgil E. 
Woodcock, of the Pennsylvania Bar; 
“Contributory Infringement” by Asso- 
ciate Judge Giles S. Rich, of the United 
States Court of Customs and Patent 
Appeals; and “Misuse of Patents” by 
John Hoxie, of the New York Bar. 
Preceding the papers is an introduc- 
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tion by Professor Ball and a foreword 
by Chief Judge John Biggs, Jr., of the 
United States Court of Appeals for the 
Third Circuit. A table of cases and 
index complete the volume. 


The papers and floor discussions are 
by patent lawyers for patent lawyers. 
The discussions are frank and on an 
advanced level; they assume an under- 
standing of basic patent law concepts. 

Harry G. HENN 


The Cornell Law School 
Ithaca, New York 


The MERRY MUSE. By Eric Link- 
later. New York: Harcourt, Brace and 
Company. 1960, $3.75. Pages 317. 
Not often do lighter works afford 
lawyers opportunity “to see themselves 
as others see them”. The portrayal of 
a lively and highly successful lawyer, 
fictional Max Arbuthnot, makes for a 
diverting novel. While at times perhaps 
a bit shocking, it is as plausible an ac- 
count of how a seasoned barrister might 
react to bizarre situations as the reality 
of fiction has offered since James 
Gould Cozzens’ By Love Possessed. 


How might a lawyer cope with the 
extremely uncomfortable predicament 
of having made himself the gratuitous 
and none-too-discreet bailee of eight 
pages of newly discovered and hitherto 
unpublished manuscript by the immor- 
tal Bobby Burns, found by the lawyer’s 
newly widowed sister among the ef- 
fects of her late husband? This con- 
stitutes the basic complication of a sur- 
prisingly credible plot dreamt up by 
one of the cleverest of modern novelists. 

Devotees of Cozzens who believe that 
his deft touch at sketching a lawyer 
springs from his being himself a prac- 
titioner of the science and art of the 
law may find their theory shaken by 
non-lawyer Linklater, who displays 
quite as much, if not more, virtuosity 
along that line in depicting his crea- 
tion, Arbuthnot, bravely bucking a 
strong Channel breeze to see that his 
late brother-in-law’s mandate that his 
ashes be sown to the sea is executed to 
the letter. 


It is the magnificent aplomb which 
Arbuthnot exhibits in the face of fan- 
tastic quirks of fate which can be al- 
most inspiring to the lawyer-on-a-read- 
ing-holiday who wishes to stray con- 


siderably from the beaten path of 
bread-and-butter legal reading into the 
pages of a book filled with a rare wit. 


It is unlikely that most lawyers will 
be able to envisage themselves fully in 
the role of Max Arbuthnot, but this 
book at least affords the refreshment of 
many a lawyer’s being able to recog- 
nize in its amazing cast of characters 
some of the inevitable members of his 
own clientele who upon occasion strain 
the bounds of credulity in real life sit- 
uations. 


And through it all, Arbuthnot man- 
ages to land on his feet with an agil- 
ity, a never-failing good humor and 
sense of proportion which may earn for 
Linklater kudos for having done as 
artful a sketch of an Edinburgh lawyer 
as he has done in the past of profes- 
sional writers and others of the more 
cerebral lines who, when thrown into 
earthy situations, emerge relatively un- 
scathed! 

Joun F. SEMBOWER 
Chicago, Illinois 


The NAN PATTERSON CASE. By 
Newman Levy. New York: Simon and 
Schuster. 1959. $3.75, Pages 245. 


Popular accounts of notorious crimi- 
nal cases too often pain lawyers more 
than they please or amuse them. The 
authors’ embellishments of the facts 
and loose surmises and conclusions ir- 
ritate the mind trained in careful ap- 
praisal and analysis. Avoiding these 
faults, Newman Levy gives us in his 
story of the Nan Patterson case a book 
which lawyers can read with unmarred 
enjoyment. A lawyer himself, he knows 
how to present his material in a way 
which fascinates without fabrication. 
Faithfulness to the transcript and care- 
ful research are apparent throughout 
his narrative. Though his father, Abra- 
ham Levy, was Nan Patterson’s defense 
counsel, he does not let filial loyalty 
conceal the fact that his father some- 
times failed in his choice of tactics and 
suffered occasionally from the common 
fault of pressing a good cross-exami- 
nation too far. 

Do not conclude that its respect for 
the facts renders this book colorless. 
The author knows how to bring out 
vividly the color of the setting and of 
the actors. The background is turn-of- 
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the-century New York. The leading 
lady, Nan Patterson, was an attractive 
brunette who had been a member of a 
road-company Floradora sextette and 
became the mistress of Caesar Young, 
a nationally known gambler and race. 
horse owner, Young’s wife, in an at- 
tempt to get him away from Nan, 
booked passage for Europe for herself 
and her husband, to depart at 9:30 
A.M. on June 4, 1904. Shortly before 
sailing time Young’s body, dead of a 
gunshot wound, was found sprawled 
across Nan’s lap in a hansom cab on 


West Broadway. 


To find out what happened after the 
New York County Grand Jury indicted 
Nan for murder, read this book. 

Joun G. BucHanan, Jr. 
Pittsburgh, Pennsylvania 


Te CONCISE ENCYCLOPEDIA 
OF WESTERN PHILOSOPHY AND 
PHILOSOPHERS. Edited by J. 0. 
Urmson. New York: Hawthorn Books, 
Inc, 1960. $12.95. Pages 431, 


The art of being more than just a 
lawyer is a relatively simple one to 
practice but all too few of our members 
of the Bar pause to consider the advis- 
ability of pursuing it. There are many 
avenues to which one can turn not the 
least of which is the endeavor to seek 
continuing cultural development. 


Your reviewer has conducted a subtle 
campaign in these pages for now more 
than a decade. He has been favored 
with the opportunity to present four or 
five reviews each year.A cursory exam- 
ination of them will reveal that by far 
the majority deal with subjects close to 
the law but not of the “bread-and-but- 
ter” variety. Philosophy of law and 
jurisprudence have been their major 
subject. 

With this review the attempt is made 
to go seemingly even wider afield, but 
not entirely so. A group of forty-nine 
leading professors of philosophy from 
Great Britain and America have pre- 
sented in the volume now at hand a 
most readable and attractively illus- 
trated encyclopedia of western philoso- 
phy that can serve profitably to while 
away a few minutes of any day that 
brings you from the office tired physi- 
cally and mentally. A dip into the ab- 
struse for even one half hour, far re- 
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ti-dilution clauses, may prove a wel- 

me and more easily attainable elixir 
than a round of golf—for a change. 

If you insist upon relevancy, you 
can, of course, find here a good brief 
article on jurisprudence, indicating the 
various current schools of thought or 
cross references to natural law or work 
out the part that philosophy of law 
plays in the systems of Plato, Aristotle, 
Kant or Hegel. But maybe you have 
read a bit in these directions and you 
would rather take the time to find out 
just what existentialism, you hear so 
much about, really means, or some of 
those other fancy “isms” like phenom- 
enalism, logical positivism, historicism 
or just what these Oxonians, who seem 
to predominate among the contributors, 
are driving at when they present their 
analyses in linguistic philosophy. May- 
be the thoughts engendered by such ju- 
dicious sampling from a work such as 
this will bring you full circle back to 
the law with an enriched vision of the 
place of law and the rule of law in this 
wobbly world. 

Lester E. DENONN 
New York, New York 


~ 
‘The FOUNDATION DIRECTORY. 
Edited by Ann D. Walton, F, Emerson 
Andrews and Marianna O. Lewis. New 
York: Prepared by The Foundation 
Library Center and published by 
Russell Sage Foundation. 1960. $10.00. 
Pages lv, 817. 

In sheer volume, philanthropic giv- 
ing in the United States reached un- 
precedented heights in 1959—conserv- 
atively estimated at $7.8 billion—and 
there is indication that the 
growth of the last decades will continue 


every 


in the years ahead. By anyone’s reckon- 
ing this is Big Business and lawyers 
are an integral part of it: as individual 
donors; as advisers to persons making 
charitable gifts and bequests: as coun- 
sel to business corporations with con- 
tributions policies; as officers, trustees 
and directors of foundations (helping 
to give it away with one hand) and 
as members of the boards of hospitals, 
colleges, community chests, etc. (anx- 
ious and eager to accept some with the 
other). 


Though foundations currently con- 
tribute less than 10 per cent of the an- 
nual philanthropic pie, these uniquely 
American institutions are of great im- 
portance and interest for a congeries of 
reasons. For one thing there are a lot 
of them (The Foundation Library 
Center! has records on some 12,000). 
More important, the assets of the 5,202 
largest ones on which data are given in 
this new Directory are estimated to be 
in excess of $11 billion which is a very 
substantial accumulation of capital. 
And not to be overlooked is the in- 
genuity with which attorneys have 
found ways to employ the boon of tax 
exemption for the legitimate and some- 
times to the questionable advantage of 
their clients, a matter upon which tax- 
payers and tax collectors alike should 
have some common interest. 
with earlier 
foundation directories (the last was 
published by Raymond Rich Associates 
in 1955), this new volume will not 
appear radically different in size or 
format, yet the general impression one 
derives from studying the contents is 
that it represents a decided improve- 
ment over earlier compilations. The care 
and discretion exercised by the editors 
in choosing the 5,202 foundations for 
inclusion is highly commendable, for 
many of the 12,000 foundations of 
one description or another are so 


For those familiar 


small or inactive as to be of no interest 
to anyone except perhaps pedants and 
the Director of Internal Revenue (Mr. 
Andrews has unearthed one with re- 
ported total assets of 26 cents). If a 
foundation “neither possessed assets 
of $50,000 nor had made grants of at 
least $10,000 in the latest 
record” it is not 


year of 
included in the 
Directory (e.g., Dr. Coles Trust Fund 
for Ice Cream for the Pupils of Scotch 
Plains and Fanwood). 

Also excluded from listing in the 
Directory are organizations which use 
the term “foundation” in their name 
but “which make a general appeal to 
the public for funds; which act as 
trade associations for industrial or 
other special groups; which are re- 





1. An independent, non-profit organization 
which gathers information and maintains a li- 
brary on foundations; offices, which are open to 
the public, are located at 588 Fifth Avenue, 
New York 36, New York. 
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stricted by charter solely to aiding one 
or several named institutions; or which 
function as endowments set up for spe- 
cial purposes within colleges, churches 
or other organizations and are gov- 
erned by the trustees of the parent in- 
stitution” (e.g., The National Founda- 
tion, formerly the National Foundation 
for Infantile Paralysis, and The Amer- 
ican Bar Foundation). 

Amateur and professional fund-rais- 
ers will find the Index of Persons, list- 
ing alphabetically some 14,000 trus- 
tees, directors and officers, a welcomed 
short-cut in locating acquaintances and 
“friends of friends” who may be per- 
suaded to urge from inside the merits 
of a pet cause suggested by someone 
on the outside. The 55-page introduc- 
tory essay by Mr. Andrews contains a 
wealth of information, both historical 
and current, liberally supported with 
statistical charts and tables. Some idea 
of the prodigious and awesome atten- 
tion to detail required to produce a 
volume of this sort is supplied in a 
brief but descriptive report prepared 
by Ann D. Walton. 

Purchasers will be pleased to note 
that the price of this Directory (pegged 
to recoup printing and distribution 
costs) is several times lower than that 
of the last one available on the market, 
which makes it an exceptionally good 
buy. The Foundation Library Center 
absorbed the costs of its preparation 
from general funds which, appropri- 
ately enough, came from foundation 
grants. 

Joun B. Wirt 
New York, New York 


C RASH INJURIES. By Jacob 
Kulowski, M.D. Springfield, Illinois: 
Charles C Thomas. 1959. $32.50. Pages 
1080. 


This book concentrates on the impact 


of automobile accidents. Written pri- 
marily for physicians to aid their task 
of human salvage in our modern mech- 
anized society, the author discusses the 
why of the accidents and the how of 
the injuries and what methods are use- 
ful from first aid through rehabilita- 
tion. Not a little social engineering is 
written on these pages. Modern man 
is still in transition as he seeks to ad- 
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just to technological living. Or to put 
it simply, can man be trusted with 
300-horsepower vehicles? 

Dr. Kulowski in his pioneering work 
seeks to guide the doctor who must 
salvage the victim of improper use of 
such vehicles. But more, he delineates 
the need for prevention through auto- 
mobile safety in both construction and 
operation. The lawyer as the architect 
of legal order in a technological soci- 
ety would do well to ponder the legis- 
lative and administrative implications 
of preventing crash injuries as pro- 
posed in this publication. 

The lawyer as practitioner in adjust- 
ing legal conflicts arising from crash 
injuries will find value in this material, 
too. The laws of physics so vital in 
automobile crashes are well explained. 
To present these laws to a jury of lay- 
men or even to a learned jurist un- 
skilied in mathematics is often a tre- 
mendous challenge. To meet that chal- 
lenge material is available on the pages 
which contain the research data uncov- 
ered within the past decade or two in 
biomechanics and pathomechanics. 

The section on human salvage pro- 
vides an excellent background for un- 
derstanding in the physician’s medical 
treatment of a lawyer’s crash client. 

Some aid to the lawyer can also be 
found in the autopsy pathology section 
especially in the author’s treatment of 
the immediate, intermediate and de- 
layed causes of death. To evaluate dis- 
ability the pages on delayed complica- 
tions and residual disabilities are also 
especially helpful to counsel concerned 
with personal injury litigation. 

On matters expressly medico-legal in 
nature, the author contributes but 
twelve pages. Perhaps his statement 
on page 928: “The fact is that very 
little progress is being made in the 
important area of legal medicine”— 
explains his reason for brevity. This 
statement represents the impatience of 
a pioneer, but one cannot argue with 
his further observation on page 924: 
“The physician can cope with ‘Legal 
Mortis’ in a more equitable manner if 
he does not allow himself to be labeled 
a ‘Plaintiff's Doctor’ or a ‘Defendant's 
He should remember at all 
times that he is a witness and not an 


Doctor’. 


advocate.” The rub is—how to trans- 
pose the impartiality of science into the 
adversary system of justice. Dr. Ku- 
lowski gives strong support to the idea 
of a joint physician-attorney commit- 
tee at the local level to ‘mprove medico- 
legal understanding (page 1019). A 
more dramatic proposal is the creation 
of an institute for forensic sciences to 
serve as a clearing house of informa- 
tion, to offer programs and papers, to 
stimulate organized research, to offer 
a sounding board for new ideas in law 
and medicine. 

The current primary value of this 
work to lawyers rests on the basic the- 
ory that crash injuries represent a com- 
plicated incident calling for coordina- 
tion and a high degree of knowledge 
in engineering, medicine and law. The 
lawyer seeking to dig deeply into this 
complication of our mechanized age 
will find this volume most worthwhile. 


OLIVER SCHROEDER, JR. 


Director, The Law-Medicine Center 
Western Reserve University 


Cleveland, Ohio 


Mortons DURING TRIAL. By 


Howard Hilton Spellman. Englewood 
Cliffs, New Jersey: Prentice-Hall, Inc. 
1960. $15.00. Pages xxii, 362. 

So many volumes have been written 
on trial practice and procedure that it 
is surprising to realize that a specific 
phase of trial work has been left virtu- 
ally uncovered. Here is a book, how- 
ever, that seems to fill the important 
gap on which no other author has fo- 
cused attention. Prepared by an ex- 
perienced New York trial and appel- 
late lawyer, it provides the full text of 
more than three hundred motions that 
can be used effectively during trial. 


The author has presented the various 
motions in sequence corresponding to 
the successive stages of a trial in prog- 
ress. The text accompanying each mo- 
tion is concise and easy to read. Each 
motion is set forth in the language of 
the lawyer, just as it might appear in 
a stenographic report of the trial. Cita- 
tions of decisions, statutes, rules of 
practice and court rules are included 
in footnotes on each page. 


This book will be an important asset 
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in any law library. For the lawyer 
who regularly tries cases it will be a 
valuable refresher; for the lawyer who 
occasionally handles trials it will be 
indispensable. In the first two chapters 
the author deals generally with trial 
motions. In the remaining twenty-three 
chapters he covers every form of mo- 
tion that normally would appear in a 
trial. Beginning with motions attack. 
ing jurisdiction, motions in reference 
to the judge, the trial, witnesses and 
the jury, he then proceeds into motions 
in reference to the pleadings, the open- 
ing address, evidence, exhibits, inspec- 
tions, experiments, recalcitrant wit- 
nesses and proof. The final few chap- 
ters cover the very important motions 
concerning direction of a verdict, sum- 
mation, charge of the court and the 
verdict. The author has included speci- 
men forms of affidavits and orders for 
use in the occasional instances where 
written motions kecome necessary in 
the course of a trial. 

The problem that confronts the trial 
lawyer when a supoenaed witness fails 
to appear is fully covered. Not only 
the immediate motions to be made to 
the court but also the follow-up proce- 
dure to avoid disastrous loss to the 
client is set forth in detail. The difl- 
culty encountered when a witness re- 
fuses to testify and the methods to 
force such testimony are demonstrated 
by reference to the procedures used in 
the case of the “guests” at the in- 
famous “Apalachin Meeting”. 

The author has relied heavily upon 
New York and federal practice and 
procedure throughout the book. This, 
of course, makes the volume of special 
value to New York attorneys. How- 
ever, it does not detract in any manner 
from its usefulness to lawyers in other 
states in view of the similarity of trial 
practice and procedure throughout the 
United States. 

Mr. Spellman’s earlier books have 
been well received by the Bar. Motions 
During Trial, with its provocative sub- 
title, The Anatomy of a Trial, appears 
to be destined to meet with even more 
success. 

RICHARD F, KUHNEN 


Binghamton, New York 
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Review of Recent 
Supreme Court. Decisions 


Admiralty ... 
forum non conveniens 

Continental Grain Company v. Barge 
FBL-585, 364 U. S. 19, 4 L. ed. 2d 
1540, 80 S. Ct. 1470, 28 Law Week 
1620. (No. 229, decided June 27, 
1960.) On writ of certiorari to the 
United States Court of Appeals for the 
Fifth Circuit. Affirmed. ° 

The single issue in this case was the 
propriety of a transfer by the United 
States District Court in New Orleans 
to the District Court at Memphis of an 
action for damages to cargo caused by 
the alleged unseaworthiness of the re- 
spondent barge. The Court upheld the 
transfer over the argument that it was 
not authorized by Section 1404(a) of 
28 United States Code. 

The respondent barge sank while it 
was being loaded with soy beans at a 
wharf in Memphis. A dispute arose 
over what caused it to sink. The barge 
owner, one of the respondents here, 
brought an action for damages in a 
Tennessee court against the petitioner, 
the owner of the cargo, alleging that 
the cargo owner had been negligent in 
loading. The cargo owner brought this 
action in the United States District 
Court in New Orleans for damages for 
injury to the cargo against the barge 
and its owner charging that the vessel 
sank because of its defects and unsea- 
worthiness. Meanwhile the suit in the 
state court had been transferred to the 
Federal District Court in Memphis. On 
motion of the barge owner, the District 
Court in New Orleans ordered the 
transfer of the action pending there to 
the Memphis court, stating that the 
“convenience of the great majority of 
witnesses in this case dictates that this 
case be tried in Memphis”. The Court 
of Appeals affirmed the transfer. 


The grain company argued that the 
anguage of Section 1404(a) prevented 
the transfer. That section provides that 
For the convenience of parties and 


eviews in this issue by Rowland Young. 





witnesses, in the interest of justice, a 
district court may transfer any civil 
action to any other district or division 
where it might have been brought.” 
The cargo owner contended that since 
the barge was in New Orleans when its 
action was brought, the admiralty 
claim in rem could not have been 
brought in Memphis and therefore the 
transfer was improper. 


Speaking for the Supreme Court, Mr. 
Justice Black said that admittedly the 
owner of the barge could have been 
sued in New Orleans. The petitioner 
reached its version of the case by label- 
ing the single civil action as two—one 
against the ship and the other against 
the ship’s owner, but the Court re- 
fused to apply the 
water fiction” that a vessel is a person 


“ancient  salt- 


for purposes of bringing lawsuits. One 
of the purposes of the fiction, the Court 
pointed out, was to permit actions 
against a ship when the owner could 
not be reached by process. “A fiction 
born to provide convenient forums 
should not be transferred into a weapon 
to defeat that very purpose”, said the 
Court. 


Mr. Justice Frankfurter and Mr. Jus- 
tice Harlan noted that in their view the 
controlling considerations were those 
set forth in Mr. Justice Frankfurter’s 
dissenting opinion in Sullivan v. Be- 
heimer, 363 U.S. 335, decided June 13. 


In a dissenting opinion, Mr. Justice 
Whittaker, joined by Mr. Justice Doug- 
las, took the position that the action 
could not be transferred under Section 
1404(a) because the barge was in New 
Orleans at the time the suit was filed 
and therefore the suit could not have 
been brought originally in Memphis. 
There were two claims, this argument 
went on, one in rem and one in per- 
sonam,. The in personam claim could 
have been transferred, but the in rem 
claim could not. This opinion expressed 
disagreement language in the Court’s 
opinion which seemed to imply that 
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the in rem action against a vessel is a 
mere security device. From the earliest 
times, said the dissent, an admiralty 
proceeding in rem is one against the 
vessel itself; indeed the vessel may be 
held liable even in the absence of liabil- 
ity of the owner, as in the case of a 
vessel under bareboat charter, where 
damage results from the negligence of 
the crew. 


The case was argued by Eberhard P. 
Deutsch for petitioner and by George 
B. Matthews for respondents. 


Evidence... 
silver platter doctrine 

Rios v. United States, 364 U.S. 253, 
4 L. ed. 2d 1688, 80 S. Ct. 1431, 28 
Law Week 4575. (No. 52, decided June 
27, 1960.) On writ of certiorari to the 
United States Court of Appeals for the 
Vinth Circuit. Vacated and remanded. 

This was a companion case to Elkins 
v. United States, 364 U.S. 206, decided 
on the same day, in which the Supreme 
Court abandoned the so-called “silver 
platter doctrine”. 

Petitioner was convicted in the Fed- 
eral District Court for unlawful receipt 
and concealment of narcotics in viola- 
tion of 21 U.S.C. $174. He was sen- 
tenced to twenty years in prison. The 
Court of Appeals affirmed. 

The narcotics were discovered on the 
floor of a taxicab by local police off- 
cers who approached the taxi when it 
was stopped for a red light. The police 
had no warrants and were not search- 
ing for any participant in any crime at 
the time they followed petitioner’s taxi- 
cab. 

The Court’s opinion was delivered 
by Mr. Justice Stewart. The events 
leading up to the arrest took place 
quite rapidly, the Court noted, and, 
under the Elkins decision, the convic- 
tion could not stand if the arrest took 
place when the police took their posi- 
tions at the door of the cab, because 
there was no probable cause for an ar- 
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rest at that time. The Government con- 
tended, however, that the police had 
not intended to arrest the occupant of 
the taxi when they approached the cab, 
that their only purpose was a routine 
interrogation. If the package of nar- 
cotics was thereafter revealed, a lawful 
arrest could have been supported by 
the officers’ reasonable cause to believe 
that a felony was being committed in 
their presence. Accordingly, the Court 
remanded for a determination of when 
the arrest took place. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Clark, Mr. Justice Harlan 
and Mr. Justice Whittaker, wrote an 
opinion dissenting in this and in the 
Elkins case.* This opinion protested 
that the Court, in ending the “silver 
platter doctrine” was overturning a 
rule that had stood since 1914. The 
dissent declared that Wolf v. Colorado, 
338 U. S. 25, the 1949 case which the 
Court said cut the doctrinal underpin- 
ning from the silver platter theory, in- 
volved the Fourteenth Amendment, not 
the Fourth Amendment, and that the 
Court was ignoring this distinction in 
its Elkins decision. The opinion went 
on to propose a modification of the 
silver platter doctrine whereby evidence 
illegally obtained by state officers would 
be inadmissible in federal courts only 
if it was inadmissible in the courts of 
the state. 

Mr. Justice Harlan, joined by Mr. 
Justice Clark and Mr. Justice Whit- 
taker, attached a memorandum to the 
dissent, expressing agreement with it 
except for its willingness to modify the 
silver platter theory. 

The case was argued by Harvey M. 
Grossman for petitioner and by Assist- 
ant Attorney General Wilkey for the 
United States, 


Husband and wife... 
conspiracy 

United States v. Dege, 364 U.S. 51, 
4 L. ed. 2d 1563, 80 S. Ct. 1589, 28 
Law Week 4617. (No. 14, decided June 
27, 1960.) On appeal from the United 
States District Court for the Southern 
District of California. Reversed. 

Plainly unimpressed by a case de- 
cided half a millenium ago in the reign 





* The review of the Elkins decision in the 
November issue of the Journal erroneously re- 
ported that that decision was unarimous. 
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of Edward III, the Court here reversed 
a District Court’s holding that a hus- 
band and wife are legally incapable of 
conspiracy. 

The appellees, husband and wife, 
were indicted for conspiracy to commit 
an offense against the United States in 
violation of Section 371 of Title 18 of 
the United States Code by illicitly 
bringing goods into the country with 
the intent to defraud the United States. 
The District Court applied the ancient 
doctrine that a husband and wife are 
legally one person and dismissed the 
indictment. An appeal was taken direct 
to the Supreme Court under the Crimi- 
nal Appeals Act. 

The Court’s opinion, written by Mr. 
Justice Frankfurter, declared that the 
Court did not intend to “be obfuscated 
by medieval views regarding the legal 
status of woman and the common law’s 
of them”. To invoke the 
marital immunity here, the Court ob- 


reflection 


served, would mean either assuming 
that responsibility of husband and wife 
for joint participation in a criminal 
enterprise would make for marital dis- 
harmony or assuming that the wife 
was acting under the coercive influence 
of her husband. The Court did not be- 
lieve that either assumption was valid. 
It noted that the common law rule ap- 
parently went back to the Year Book 
of 38 Edward III and a case decided 
in 1365, and it recalled Mr. Justice 
Holmes’ pithy comment: “It is revolt- 
ing to have no better reason for a rule 
of law than that so it was laid down 
in the time of Henry IV.” 

The Chief Justice, joined by Mr. 
Justice Black and Mr. Justice Whit- 
taker, wrote a dissenting opinion which 
argued that if the ancient rule were to 
be changed, it was for Congress, not 
the Court, to change it. The dissent 
also questioned whether the common 
law rule was so void of justification as 
the Court seemed to find it, particularly 
in view of the fact that it is the general 
rule in the English-speaking world. 

The case was argued by Jerome M. 
Feit for the United States and by 
Thomas Whelan for appellees. 


Labor law... 
injunctions 
Brotherhood of Locomotive Engi- 
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neers V. Missouri-Kansas-Texas Ruil. 
way Company, 363 U. S. 528, 4 L. ed. 
2d 1379, 80 S. Ct. 1326, 28 Law Week 
4545. (No. 165, decided June 20, 
1960.) On writ of certiorari to the 
United States Court of Appeals for the 
Fifth Circuit. Reversed. 

This decision upheld a decree of a 
federal district court enjoining a strike 
by railroad employees. The issue was 
whether the court had jurisdiction to 
attach conditions to the injunction. 

The respondents operated a 302-mile 
branch between Wichita Falls, Texas, 
and Forgan, Oklahoma. The dispute 
with the union arose when they con- 
verted this line from steam locomotives 
to diesel, and issued general orders 
eliminating the jobs of two of five five- 
man way-freight crews and changed 
the home terminals of the remaining 
crews. The respondents put the changes 
into effect and filed a complaint for 
injunctive relief in the Federal District 
Court after the National Mediation 
Board advised that it did not consider 
the dispute subject to mediation. They 
also submitted the dispute to the Na- 
tional Railroad Adjustment Board, to 
the National Committees and Disputes 
Committees established by the collec- 
tive bargaining agreements, and to the 
National Mediation Board. 

The District Court granted the in- 
junction pending decision by the Ad- 
justment Board, but it attached condi- 
tions requiring the railroad either to 
restore the situation that existed prior 
to the issuance of the general orders 
or to pay the employees adversely ai- 
fected by the orders the wages they 
would have received if the orders had 
not been issued. Both sides appealed 
to the Court of Appeals which sustained 
the injunction but vacated the condi- 
tions, holding that the District Court 
had no power to attach them. The 
Court of Appeals reasoned that imposi- 
tion of the conditions amounted to a 
preliminary judgment on the merits of 
a minor dispute, the resolution of 
which is committed by the Railway 
Labor Act to the exclusive jurisdiction 
of the Adjustment Board. 

The Supreme Court reversed the 
Court of Appeals on the question of the 
conditions attached to the injunction. 
Speaking through the Chief Justice, the 
Court said that the conditions operated 
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protect the Board’s jurisdiction 
ather than encroaching upon it. The 
dispute involved the discharge of em- 
loyees from jobs long held, the Court 
said, and for them the critical point in 
the dispute may be when the change 
is made, “for, by the time of the fre- 
quently long-delayed Board decision, it 
might well be impossible to make them 
whole in any realistic sense”. The 
Court agreed that federal courts ought 
not to act in labor disputes so as to 
infringe upon the jurisdiction of the 
Board, but it declared that in this case 
the Court had made no determination 
of the merits. 


Mr. Justice Harlan and Mr. Justice 
Stewart noted that they agreed that the 
District Court had power to condition 
the injunction, but they would have re- 
manded the case to the Court of Ap- 
peals for consideration of respondent’s 
contention that the District Court’s ac- 
tion involved an abuse of discretion. 


The case was argued by Harold C. 
Heiss for petitioners and by M. E. 
Clinton for respondents. 


Selective Service ... 
fair hearing 

Gonzales v. United States, 364 U. S. 
59, 4 L. ed. 2d 1569, 80 S. Ct. 1554, 
28 Law Week 4597. (No. 416, decided 
June 27, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the Tenth Circuit. Affirmed. 

In this case the petitioner sought un- 
successfully to show that he had been 
denied due process of law in hearings 
before the Department of Justice and 
at his trial for refusal to be inducted 
into the Armed Services. 

Petitioner, a member of Jehovah’s 
Witnesses, claimed to be a conscien- 
tious objector to military service. He 
registered with his local board in 1952 
and was first classified I-A. Upon his 
objection, on the ground that he was 
a minister of Jehovah’s Witnesses, de- 
voting a minimum of one hundred 
hours a month to preaching, he was 
classified 1-0. In 1953, he ceased to 
devote that much time to preaching, 
but failed to notify his local board of 
the change. In a periodic review, the 
board reclassified him I-A and upheld 


this classification after a personal in- 
terview because of petitioner’s willing- 


ness to kill in defense of his church 
and home. He was ordered to report 
for induction in 1956 and failed to do 
so, but he was not prosecuted, and later 
his case was reopened in the light of 
the Supreme Court’s decision in 
Sicurella v. United States, 348 U. S. 
385 (1955). He was again classified 
I-A, and, at the customary Department 
of Justice hearing, the hearing officer 
recommended that he be exempt from 
combat training and service only. The 
Department recommended that the I-A 
classification be approved, on the 
ground that he claimed before his local 
board to be devoting one hundred 
hours a month to preaching, but the 
headquarters of the Jehovah’s Wit- 
nesses reported that he was no longer 
doing so. From this, the department 
concluded that his claim was “so high- 
ly exaggerated” that it “cast doubt 
upon his veracity and, consequently, 
upon his sincerity and good faith”. 
Before the appeal board, the petitioner 
denied that he had claimed in 1956 to 
be spending one hundred hours a 
month on church matters; he said that 
the only claim he had made to be 
spending that much time on church 
affairs was made in 1952. The appeal 
board unanimously concurred in the 
Department’s recommendation. The lo- 
cal board again ordered petitioner to 
report for induction. His failure to 
obey led to his trial and conviction. 
The Court of Appeals affirmed the con- 
viction. 

Speaking for the Supreme Court, 
Mr. Justice Clark could find no denial 
of due process. Petitioner claimed that 
he had not been given an opportunity 
to answer the statement that he had not 
been spending one hundred hours in 
church work when the Department 
made its final recommendation. The 
Court replied that the statement on this 
was in his file, which was reviewed by 
the board before its final classification, 
and that the petitioner had apparently 
never taken the trouble to find out that 
it was there. He had had ample oppor- 
tunity to contest the statement before 
the appeal board, the Court said. The 
Court also denied petitioner’s demands 
to obtain the longhand notes of the 
Department’s hearing officer and to in- 
spect the original reports of the F.B.I. 


December, 1960 
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No specific errors were pointed out, 
the Court said, nor did the petitioner 
elaborate on just what evidence favor- 
able to him the F.B.I. reports might 
disclose. The Court concluded that 
there was no foundation for the claim 
of unfairness. 


The Chief Justice, joined by Mr. 
Justice Black, Mr. Justice Douglas and 
Mr. Justice Brennan, wrote a dissent- 
ing opinion which argued that the rec- 
ord indicated that the petitioner had 
made it plain that he had claimed to 
be spending one hundred hours on 
church work only in 1952; that the 
Department of Justice’s hearing officer 
had misunderstood the local board’s 
report in holding that petitioner had 
made a similar claim in 1956; and that 
the petitioner had never been given an 
opportunity to persuade any Depart- 
ment or selective service officer that he 
had not lied to the local board. 


The case was argued by Haydon C. 
Covington for petitioner and by Daniel 
M. Friedman for the United States. 


Taxation... 
capital gain or income? 

Commissioner of Internal Revenue 
v. Gillette Motor Transport, lic.. 364 
U.S. 130, 4 L. ed. 2d 1617, 80 S. Ct. 
1497, 28 Law Week 4595. (No. 359, 
decided June 27, 1960.) On writ of 
certiorari to the United States Court of 
Appeals for the Fifth Circuit. Reversed. 


In this case, the Court refused to al- 
low a taxpayer to treat as a capital gain 
compensation received for the tem- 
porary seizure of its business facilities 
by the Government during World 
War Il. 


The respondent was a common car- 
rier of commodities by motor vehicle. 
In 1944, a strike halted its operations 
and, because of the wartime need for 
its facilities, the President ordered the 
Director of the Office of Defense Trans- 
portation to “take possession and as- 
sume control” of respondent’s facilities. 
The respondent was left in charge of 
its operations subject to certain orders 
given by the federal manager. The con- 
trol by the Government terminated on 
June 16, 1945. Later the Motor Car- 
rier Claims Commission valued the re- 
spondent’s losses at $157,843.99 and it 
awarded that sum as the “fair market 
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value” of “the valuable right to deter- 
mine freely what use was to be made” 
of the facilities. The Commissioner con- 
tended that this sum represented ordi- 
nary income, but the respondent ar- 
gued that it constituted money received 
for an “involuntary conversion” of its 
property, which was therefore taxable 
as a long-term capital gain under Sec- 
tion 117(1) of the Internal Revenue 
Code of 1939. 

The Tax Court held that the award 
was ordinary income for 1952, but the 
Court of Appeals reversed, one judge 
dissenting. 

In deciding that the award was or- 
dinary income, Mr. Justice Harlan, 
who spoke for the Supreme Court, said 
that Section 117(a) (1) did not apply 
to everything that is called property in 
the ordinary sense. “This Court has 
long held that the term ‘capital asset’ 
is to be construed narrowly in accord- 
ance with the purpose of Congress to 
afford capital-gains treatment only in 
situations typically involving the reali- 
zation of appreciation in value accrued 
over a substantial period of time, and 
thus to ameliorate the hardship of tax- 
ation of the entire gain in one year”, 
the Court declared. Of course the facil- 
ities themselves were property, the 
Court went on, and if the Government 
had taken a fee in them or had dam- 
aged them physically, the resulting com- 
pensation would be a capital gain, but 
here the Government had taken only 
the right to determine the use to which 
the facilities were put. That right was 
“manifestly” not of the type that gives 
rise to hardship because of a realiza- 
tion in one year of an advance in value 
that has taken place over several years, 
the Court declared. 

Mr. Justice Douglas dissented with- 
out opinion. 

The case was argued by Wayne G. 
Barnett for petitioner and by Joseph 
A. Maun for respondent. 





1348 American Bar Association Journal 


Taxation... 
excise taxes 

Cory Corporation v. Sauber, 363 
U. S. 709, 4 L. ed. 2d 1508, 80 S. Ct. 
1331, 28 Law Week 4552. (No. 436, 
decided June 20, 1960.) On writ of 
certiorari to the United States Court of 
Appeals for the Seventh Circuit. Re- 
versed and remanded. 

The question here was the validity 
of a regulation issued by the Commis- 
sioner of Internal Revenue basing an 
excise tax on the horsepower of the 
motors of air conditioning units. Sec- 
tion 3405(c) of the Internal Revenue 
Code of 1939 placed a 10 per cent tax 
on “[s]elf-contained air conditioning 
units”. The Commissioner was author- 
ized to prescribe rules and regulations 
for the enforcement of the statute. The 
ruling in question interpreted the stat- 
ute as taxing air conditioning units 
with certain physical features, designed 
for installation in a window or other 
opening and with “a total motor horse- 
power of less than 1 horsepower”. 

The controversy arose over this last 
provision. The parties stipulated that 
the statute applied only to air condi- 
tioning units of the household type and 
that the two units in question had an 
actual horsepower of one horsepower. 
The taxpayer, contended that the words 
“motor actual 
horsepower, but ihe Government con- 
tended that they meant rated horse- 


horsepower” meant 


power, the nominal horsepower as- 
signed by the manufacturer on the 
basis of standards established by trade 
associations. 

The District Court construed the 
regulation as referring to actual horse- 
power and found that each of the units 
in question had an actual horsepower 
in excess of one, so that the units were 
not taxable. 


The Court of Appeals reversed, hold- 


ing that the words “household type” 
was the controlling statutory criterion 
and that the units in question clearly 
were of that type. The Court went on 
to hold that the revenue rulings, inso- 
far as they referred to horsepower, 
were void. 

The Supreme Court reversed and 
remanded in a per curiam opinion. The 
Court said that the factor of horse- 
power may have had some relation in 
size to what was a “self-contained air- 
conditioning unit” and indeed there 
was evidence that indicated that the 
less-than-one-horsepower test was de- 
signed to draw a line between house- 
hold and commercial types of air con- 
ditioning units. The rulings were issued 
after consultation with representatives 
of the industry who asserted that horse- 
power was a factor relevant to the 
statutory term, the Court noted, and 
furthermore, the Commissioner had ad- 
hered to the horsepower test for more 
than ten years without any change by 
Congress when it revised the statute 
in 1956. 

Mr. Justice Frankfurter wrote a dis- 
senting opinion which argued that the 
writ of certiorari should have been 
dismissed as improvidently granted. 
There had been a question of retro- 
activity in the Commissioner’s exercise 
of his rule-making power, the dissent 
noted, but as finally presented that 
question did not appear. Further, the 
dissent declared that the case bore the 
earmarks of a feigned suit. 

Mr. Justice Clark wrote a dissenting 
opinion in which the Chief Justice and 
Mr. Justice Black joined. The dissent 
argued that the statute contained no 
reference to “horsepower” and that the 
horsepower test appeared to be incon- 
sistent with the statute’s full coverage. 

The case was argued by Edwin A. 
Rothschild for the petitioners and by 
Howard A. Heffron for the respondent. 






What’s New in 


The current product of courts, 
departments and agencies 


Civil Procedure. . . 
physical examinations 

The Supreme Court of Oklahoma 
has refused to hold that it has inherent 
power to order a plaintiff suing for 
personal injuries to submit to a physi- 
cal examination. 

The Oklahoma rule is that if the 
plaintiff has not taken the witness 
stand, the court is powerless to order 
a medical examination. In the instant 
case the plaintiff was a three-year-old 
boy who alleged he was injured by 
negligent operation of a bus. He did 
not testify. The defendant requested a 
physical examination, but the trial 
court refused on the basis of the Okla- 
homa rule. 


Urging the Court to change the rule, 
the defendant pointed out that the ma- 
jority procedure in the United States 
allows a court within its discretion to 
order the physical examination of a 
party whose injuries are part of the 
case. But the Court was not moved. It 
said it had consistently stayed with its 
rule since 1903, that it was supported 
by the common law, and that it is sub- 
ject to change by the legislature, which, 
having not done so, may be assumed 
to have acquiesced in it. Change of the 
rule presents a legislative rather than 
judicial question, the Court concluded. 

Three judges dissented, saying that 
the Court should adopt the majority 
rule on physical examination of parties, 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 


of the West Publishing Company 
or in The United States Law Week. 


the Law 








but should do it prospectively so as not 
to affect the plaintiff in the instant 
case. 


(Transport Insurance Company v. Mc- 
Alister, Supreme Court of Oklahoma, 
May 24, 1960, rehearing denied Septem- 
ber 12, 1960, second petition for rehear- 
ing denied October 4, 1960, Berry, J., 
355 P. 2d 576.) 


Contracts... 
professional football 

By finding the lack of one of the 
basic elements of a contract—a “meet- 
ing of the minds”—the United States 
District Court for the Southern District 
of California has ruled that the Los 
Angeles Rams did not have a valid 
contract with Billy Cannon, an All- 
American football player from Louisi- 
ana State University, and that the Rams 
cannot prevent him from playing for 
the Houston Oilers. 

The Rams had the first choice in the 
1959 draft and took Cannon. A few 
days before the draft drawing, the 
Rams’ general manager had two tele- 
phone conversations with Cannon. The 
parties differed about the conversations, 
but the Court found that the general 
manager conveyed and Cannon re- 
ceived the impression that the proposal 
to be submitted by the Rams was to 
cover a three-year period with total 
compensation, including a bonus, of 
$50,000. 

On the day of the draft drawing, 
Cannon signed three standard-form 
Football 
with the Rams, for the football seasons 
of 1960, 1961 and 1962, respectively. 
Cannon received two checks, one for 


National League contracts 
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$10,000 and one for $500. Each of 
the contracts provided that it “shall 
become valid and binding only when, 
as and if it shall be approved by the 
commissioner [of the National Foot- 
ball League ]”. The Rams filed only the 
1960 contract in the commissioner’s 
office and it was approved by him on 
December 1, 1959, the day after execu- 
tion by Cannon and the Rams. The 
other contracts were retained by the 
Rams. On December 30, Cannon re- 
turned the checks uncashed with a let- 
ter purporting to revoke any offer he 
had made to play for the Rams. 

Analyzing the controverted contracts 
and the evidence, the Court concluded 
that the provision requiring the com- 
missioner’s approval meant what it 
said, and that the documents covering 
1961 and 1962 were at most offers 
subsequently revoked by Cannon, since 
they were never filed with the commis- 
sioner or approved by him. As to the 
validity of the 1960 contract, the Court 
decided that there was no meeting of 
the minds since the parties had dealt 
on the basis of Cannon’s being signed 
by the Rams for three years. The Court 
ruled that the Rams had not accepted 
Cannon’s offer to play for three years 
because it had sought approval only of 
the first year’s contract. 

The Court rejected a contention that 
Cannon’s retention of the $10,000 was 
either the acceptance of an assumed 
counter-vffer from the Rams or con- 
sideration for him to hold open his 
offer to play. It noted that he had not 
endorsed the check and concluded from 
the evidence that Cannon did not ac- 
cept the check as payment. The Court 
1960 
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thought that he would not have done 
anything to jeopardize his standing to 
play with his college team in a bowl 
game, and that he was “anything but 
an astute business man”, but rather “a 
provincial lad of 21 or 22, untutored 
and unwise in the way of the business 
world”. 


(Los Angeles Rams Football Club v. 
Cannon, United States District Court, 
Southern District of California, June 20, 
1960, Lindberg, J., 185 F. Supp. 717.) 


Criminal Law... 
McNaghten rides yet 

Splitting four-to-three, the Supreme 
Court of Pennsylvania has refused to 
abandon the McNaghten test for deter- 
mining responsibility for criminal acts. 

The conviction was for a murder 
that occurred in 1953. In 1954 a com- 
mission convoked pursuant to Pennsyl- 
vania law determined the defendant 
was mentally ill and recommended that 
he be placed in a hospital. Early in 
1957 he was declared recovered and 
he was tried in May of 1957. Three 
expert medical witnesses, one of whom 
was a member of the commission, testi- 
fied that in their opinion the defendant 
was mentally ill at the time of the crim- 
inal act. The physicians were not re- 
stricted in their testimony, but the trial 
judge submitted the case to the jury 
on a McNaghten instruction, which 
concluded: “If the defendant, although, 
as alleged, labored under insanity at 
the time of the shooting, understood 
the nature of his act, then and there 
had knowledge that it was wrong and 
had mental power sufficient to apply 
that knowledge to his own act and 
knew if he did act he would do wrong 
and receive punishment, he would be 
responsible.” 

Appealing his conviction and life sen- 
tence, the defendant urged the Court 
to discard the McNaghten right-and- 
wrong test as unsound, confusing, anti- 
quated and based on ideas of mental 
disorders discredited by modern sci- 
ence, But the Court refused to do this. 
It pointed out that Pennsylvania adopt- 
ed the rule of the McNaghten case in 
1846, just three years after it was 
expounded in Queen v. McNaghten, 8 
Eng. Rep. 718, and had adhered to it 
consistently since. It noted also that 
the rule is followed in England, Canada 
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and at least twenty-nine states, while in 
some other states it is supplemented by 
the “irresistible impulse” test. New 
Hampshire has long had a different 
and broader test and considerable stir 
has arisen since 1954 when the Court 
of Appeals for he District of Columbia 
Circuit adopted the so-called Durham 
rule (Durham vy. United States, 214 F. 
2d 862), which holds that an accused 
is not criminally responsible if his un- 
lawful act was the product of a mental 
disease or mental defect. 


The Court conceded that the Mc- 
Naghten test is not perfect and that it 
has been criticized, but it concluded 
that there was no acceptable alternative 
offered. It declared that both the “ir- 
resistible impulse” and Durham tests 
had been criticized too, and it noted 
that no state has adopted the Durham 
test since it was announced. The Court 
concluded: 


The protection of society is our para- 
mount concern. The science of psy- 
chology and its facets are concerned 
primarily with diagnosis and therapeu- 
tics, not with moral judgments. Ethics 
is the basic element in the judgments 
of the law and should always continue 
to be. Until some rule, other than Mc- 
Naghten, based on a firm foundation 
in scientific fact for effective operation 
in the protection and security of soci- 
ety, is forthcoming, we shall adhere to 
it. We shall not blindly follow the 
opinion of psychiatric and medical ex- 
perts and substitute for a legal prin- 
ciple which has proven durable and 
practicable for decades, vague rules 
that provide no positive standards. 


One dissenting judge called for 
abolition of the McNaghten rule as a 
“leech fastened upon American juris- 
prudence”. He emphasized that the 
function of criminal law and jurispru- 
dence to protect society requires a 
more rational approach to a determi- 
nation of criminal responsibility. He 
said it was not necessary to have an 
alternative test to McNaghten, but that 
a jury could, as it did at common law 
before McNaghten, determine criminal 
accountability under all the circum- 
stances, “including mental derange- 
ment as and if the jury sees it”. 

Another judge dissented on the 
ground that two of the instructions 
were erroneous, and the third judge 
dissented without opinion. 








(Pennsylvania v. Woodhouse. Supre-ne 
Court of Pennsylvania, September 26 
1960, Eagen, J., 164 A. 2d 98.) 


Labor Law... 
free-wheeling orders 

The Court of Appeals for the First 
Circuit has trimmed the sails of the 
National Labor Relations Board by di- 
recting it to cut down the breadth of 
seven of its orders, even though the 
parties to the proceedings either agreed 
to the orders or made no objection. 

What irked the Court was the pro- 
clivity of the Board to forbid a party 
to engage in certain activity not only 
with respect to the immediately in- 
volved party, but also with respect to 
“any other” party. The Court had col. 
lected for disposition seven cases in 
which these free-wheeling orders had 
been entered. For instance, in one case 
where there had been no hearing but 
a stipulation, the Board enjoined the 
employer from agreeing with a union, 
which was a respondent, “or any other 
labor organization” to discriminate 
unlawfully in favor of the 
members. 


union’s 
In another case, which in- 
volved a strike against a secondary 
employer, the order forbade a respond. 
ent union to induce the employees 
of the secondary employee “or any 
other employer” to strike for the pur- 
pose of inducing the employer “or any 
other employer or person” to cease 
doing business with the primary em- 
ployer “or any other company”. 

The Court found that there was 
nothing in the hearings or stipulations 
in the cases to warrant the broad form 
of the orders used, and it said that it 
suspected that the Board used the broad 
form of decree as a matter of course. 
“We do not approve of such a prac- 
tice”, it declared. And, it continued, 
in cases where the record shows there 
is only one party involved, such “whole- 
sale relief” will not be allowed on the 
grounds that there is a “generalized 
scheme,” or “proclivity” or “pattern” 
shown by a single offense. 

The Court emphasized that the United 
States Supreme Court has required af- 
firmative reasons to appear to warrant 
broad injunctions in labor cases. “An 


injunction broader than the need”, the 


Court remarked, “is not only contrary 


to all established equitable principles, 
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but it is peculiarly inappropriate in 
ihe sensitive area of labor relations 
where abuses formerly rampant under 
broadly and vaguely worded decrees 
are legendary.” 

The Court rejected an argument that 
it could not change decrees either 
agreed to by stipulation or entered by 
It said that 
maintaining the policies of the Nation- 
al Labor Relations Act transcended the 


consent of the parties. 


failure of a respondent to save its 
rights, Turned down also was a con- 
tention that the decision would force 
the Board to a hearing in all cases to 
show patterns of activity. “In fact”, 
the Court said, “all the Board really 
loses by our decision is the in terrorem 
eflect of a ready avenue to contempt 
proceedings, a result we hardly believe 
incompatible with the policy of the 
Act.” 


(National Labor Relations Board v. 
Ochoa Fertilizer Corporation, United 
States Court of Appeals, First Circuit, 
October 18, 1960, Aldrich, J.) 


Practice of Law... 
barratry 

The National Association for the 
Advancement of Colored People and 
its incorporated Legal Defense and 
Educational Fund have failed to con- 
vince the Supreme Court of Appeals 
of Virginia that the system by which 
they line up plaintiffs for civil-rights 
litigation does not violate the Virginia 
statutes and general law on barratry. 
But the Court agreed with them that 
another Virginia statute goes too far 
in denying freedom of expression. 

The Virginia statutes involved were 
amended in 1956 as a part of the state’s 
“massive resistance” to the School 
Segregation Cases, 347 U. S. 483. One 
set of amendments altered the barratry 
and maintenance laws by (1) broaden- 
ing the definition of malpractice to in- 
clude the acceptance of employment 
from a person or group that had soli- 
cited the employment, (2) broadening 
the definition of “runner” or “capper” 
to include an organization which em- 
ploys an attorney in connection with 
| proceeding to which it is not a party 
nor in which it has a pecuniary right 
r liability, and (3) broadening the 
ffense of solicitation of legal business 
vy laymen to include solicitation for an 


association. The other act made it un- 
lawful for any person not having a 
direct interest to promise, give or re- 
ceive anything of value as an induce- 
ment to commence a suit against Vir- 
ginia or any of its political subdivi- 
sions, or “to advise, counsel or other- 
wise instigate the bringing of a suit 
or action...” The latter statute con- 
tained a section with many exceptions, 
including lawyers. 

Factually, the Court found that in 
the Charlottesville and Arlington school 
cases the initial authorizations to be- 
come plaintiffs were obtained by offi- 
cers or agents of the N.A.A.C.P. on 
forms prepared by the organization’s 
legal staff. Many of the litigants in the 
cases had no personal contacts with the 
lawyers who handled the subsequent 
litigation in which they appeared as 
plaintiffs and some did not know the 
names of the lawyers representing them. 
The lawyers were employed and paid 
by the N.A.A.C.P. One of the twenty- 
four litigants in the cases testified he 
would have instituted legal proceedings 
if the N.A.A.C.P. had not agreed to 
finance them. The litigants who re- 
ceived this service were required to 
adhere to a policy of permitting the 
N.A.A.C.P. and related organizations 
to direct and control the litigation. 

Finding no vagueness or ambiguity 
in the barratry statute, the Court held 
that the litigation activities of the 
N.A.A.C.P. violated it. “In short”, it de- 
clared, “the activities of the N.A.A. 
C.P., its [Virginia State] Conference 
and the Fund clearly show that they 
are engaged in fomenting and solicit- 
ing legal business in which they are not 
parties and have no pecuniary right or 
liability, and which they channel to 
the enrichment of certain lawyers em- 
ployed by them, at no cost to the liti- 
gants and over which the litigants have 
no control.” The Court held that in ad- 
dition to the statutes, the conduct vio- 
lated Canons 35 (intermediaries) and 
47 (aiding the unauthorized practice 
of law) of the Canons of Professional 
Ethics, in force in Virginia by court 
rule. 

Tke Court refused to exclude the 
N.A.A.C.P. from the ambit of the stat- 
utes because it was aiding others in 
asserting constitutional rights. In an- 
swer to this argument, the Court said: 
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“Statutes enacted by the General As- 
sembly in the public interest to regu- 
late the practice of law cannot be vio- 
lated, and canons of legal ethics should 
not be ignored simply because constitu- 
tional rights are asserted.” 

As to the other statute, the Court 
agreed with the N.A.A.C.P. that it was 
an unconstitutional denial of the right 
of freedom of speech because it denied 
the right to “advise, counsel or other- 
wise instigate the bringing of a suit 
or action...” against the state. “A 
state may forbid one to practice law 
without a license, but it cannot prevent 
an unlicensed person from making a 
speech before an assembly, telling them 
of their rights and urging them to as- 
sert same”, it declared. This particular 
statute also ran afoul of the equal pro- 
tection of laws doctrine, the Court con- 
cluded, because the classification of 
those excepted from it was arbitrary 
and unreasonable. 


(National Association for the Advance- 
ment of Colored People v. Harrison, Su- 
preme Court of Appeals of Virginia, 
September 2, 1960, I’Anson, J., 116 S.E. 


2d 55.) 


States... 
sovereign immunity 

The Pennsylvania Turnpike Commis- 
sion is not endowed with the attributes 
of sovereign immunity of the state in 
actions for personal injuries and prop- 
erty damage arising from alleged neg- 
ligence in construction, operation and 
maintenance of the road. This is the 
decision of the Court of Appeals for 
the Third Circuit in a diversity suit 
grounded on the Turnpike Commis- 
sion’s alleged negligent failure to erect 
a guard rail. 

Several Pennsylvania trial court de- 
cisions have held the Commission im- 
mune and federal district court deci- 
sions have gone both ways, but the 
Supreme Court of Pennsylvania has 
never been called on to decide the 
question. The Third Circuit, declining 
to believe that it had to follow the 
lower Pennsylvania courts, said its task 
was “to consider such approach to the 
problem as may be indicated by the 
Pennsylvania cases in the general field 
and to resort to general applicable 
principles to reach a conclusion con- 
sistent with Pennsylvania law”. 
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Proceeding thus, the Court declared 
the inclination of the Supreme Court 
of Pennsylvania was shown by a 1960 
case, Lichtenstein v. Pennsylvania 
Turnpike Commission, 398 Pa. 415, 
where the Commission was held liable 
for the payment of interest on an emi- 
nent domain award made by a board 
of viewers. In that case the Pennsyl- 
vania high court ruled that the Com- 
mission is an “instrumentality” of the 
state, but that the state’s immunity to 
pay interest without its consent did not 
attach to it. The Third Circuit took this 
as a clear indication that the Pennsyl- 
vania court would deny the Commis- 
sion sovereign immunity to tort suits. 

The Court was faced with one other 
problem. The act creating the Turnpike 
Commission provides that suits against 
it “shall be brought only in the proper 
courts at the county of Dauphin”. The 
Commission urged that it could be 
sued only in the state courts in Dauphin 
County. But the Third Circuit didn’t 
agree. It reasoned that since the Com- 
mission was a separate instrumentality, 
it was a “citizen” of Pennsylvania for 
diversity purposes of federal jurisdic- 
tion, and that the federal district court 
which included Dauphin County was 
one of the “proper courts at the County 
of Dauphin”, within the meaning of the 
statute, 


(Gerr v. Emrick, United States Court 
of Appeals, Third Circuit, October 10, 
1960, Kalodner, J.) 


Tort Immunity... 
bingo ineligible 

The Supreme Court of Ohio has re- 
fused to accord tort immunity to a 
church that conducted a bingo game at 
which a patron was injured when her 
chair collapsed. 

The plaintiff was not a member of 
the congregation and she was receiving 
no charitable benefit from the church. 
She had come simply to play bingo, 
which was open to the public at an 
admission charge of $1. The game was 
regularly conducted by the church for 
money-raising purposes. 

The Court based its decision on a 
holding that a charitable institution is 
liable for its negligence in the opera- 
tion of a business enterprise for profit 
not directly related to the purposes for 
which the institution is organized. It 
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declared that the church, by conducting 
the bingo game as a large-scale money- 
making proposition, “stepped out of 
its ordinary and accepted sphere and 
thereby lost the immunity from tort 
liability it might have asserted in dif- 
ferent circumstances”. The result was 
not changed, the Court said, by the 
fact that the proceeds of the bingo 
game were devoted to the charitable 
purposes of the church. 

The Court noted that it might have 
placed its decision on the ground that 
the plaintiff was “a stranger to any 
religious or charitable ministrations” 
of the church, but that it preferred to 
put it on a broader base. 

(Blankenship vy. Alter, Supreme Court 


of Ohio, June 1, 1960, Zimmerman, J., 
167 N.E. 2d 922.) 


Torts... 
injuries to firemen 

Discarding what is considered out- 
worn clichés from the common law, the 
Supreme Court of Illinois, with one 
judge dissenting, has held that land- 
owners and operators are liable to city 
firemen for the negligent maintenance 
of their premises in violation of fire 
ordinances. In the same case the 
Court ruled that a wife is entitled 
to recovery for her loss of consortium 
caused by the negligent injury of her 
husband, 

The result of the Court’s decision is 
to restore a $235,000 verdict obtained 
by a fireman for serious injuries he 
received in 1955 when a wooden stair- 
way collapsed in a Chicago hotel fire. 
It also permits his wife to maintain an 
action for her loss of consortium. The 
trial court had granted the defendants, 
who were the owners and lessees of the 
hotel, a judgment notwithstanding the 
jury’s verdict in the husband’s action 
and had dismissed the wife’s suit by 
summary judgment. 

In finding liability in favor of the 
fireman, the Court discarded what it 
found was the outworn concept that a 
fireman is a “licensee” and according- 
ly owed no greater duty by the owner 
or occupier than that of refraining 
from the infliction of wilful or inten- 
tional injury. It noted that some courts 
have avoided the effect of the licensee 
rule as applied to firemen by holding 
them entitled to be warned of “hidden 
dangers” or “unusual hazards”, or by 
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determining them to be an “invitee” 
or a “business visitor”. 

Rather than taking this approach, 
the Court preferred to sweep away the 
labels. “Consequently,” it declared, “‘it 
is our opinion that since the common- 
law rule labelling firemen as licensees 
is but an illogical anachronism, origi 
nating in a vastly different social order, 
and pock-marked by judicial refine. 
ments, it should not be perpetuated in 
That doe- 


trine does not confine our courts to the 


the name of ‘stare decisis’. 


‘calf path’, nor to any rule curvently 
enjoying numerical superiority of ad 
herents. ‘Stare decisis’ ought not to be 
the excuse for decision where reason is 
lacking.” 

As a factual basis for determining 
negligence the Court pointed to evi 
dence showing that the defendants had 
failed to provide fire doors or fire extin 
guishers, permitted the accumulation of 
trash and litter in the hotel’s corridors, 
and stored benzene near an inadequate 
ly constructed wooden stairway where 
the fire was located and which col 
lapsed. 

As a second basis of liability the 
Court used the defendants’ violation of 
safety ordinances, such as the lack of 
fire doors and fire extinguishers. On 
this phase of the case the Court decided 
that the fireman was within the pur 
view of the ordinances and that liabil 
ity could be predicated on violation of 
the ordinances. The Court placed reli- 
ance on a statement in the ordinances 
that their provisions were “intended to 
prevent a disastrous fire or loss of life 
in case of fire”. 

The Court considered the _loss-of- 
consortium question as one of first im- 
pression, since the only decision in 
Illinois (and it denied the action) was 
of an intermediate appellate court in 
1913. A husband’s right of action in 
Illinois is well established. The Court 
said the basis of the rule denying the 
action to a wife was grounded in a 
now-discarded concept that denied mar 
ried women many legal rights, and that 
changes in the social, economic and 
legal status of women impelled a con- 
clusion that married women were en 
titled to the action on the same basis 
as a husband. 


(Dini v. Naiditch, Supreme Court of 
Illinois, September 29, 1960, Bristow, J.) 
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Congressional Investigating Committees—The Coming Dawn? 


In the beginning there was Watkins.' 
Then there was Barenblatt.2 Then there 
were Grojack, Russell, Watson, Deutsch, 
Knowles, Shelton, Liveright and Price.* 
Deutsch will return.* Until that event 
takes place it may be too optimistic to 
assert that a body of law is emerging 
which clearly defines the area within 
which Congress may cause criminal ac- 
tions for contempt of its committees to 
be prosecuted successfully, but it seems 
possible that this is so. At any rate an 
analysis of this group of cases is appro- 
priate. 

A critique of the Watkins case has 
previously appeared in these pages.” 
It was pointed out that although the 
primary reason for protecting the wit- 
ness in that case was a lack of showing 
of pertinency in connection with the 
committee’s inquiry, many significant 
problems remained unsolved. One of 
these was whether or not the resolution 
under which the committee proceeded 
was sufficiently clear to show the neces- 
sary legislative purpose. Another was 
how the pertinency of the question was 
to be brought home to the witness in a 
specific situation. A third was whether, 
in view of the so-called “First Amend- 
ment freedoms”, a witness could be 
compelled to submit to an invasion of 
his privacy in situations where the 
procedure was clearly correct. 

The Barenblatt case resolved these 
questions to a degree, though the fact 
that four justices dissented raises some 
question as to its stability as an au- 
thority. The witness, an educator, was 
isked numerous questions dealing with 
his relationship to the Communist 
Party and his knowledge of the affili- 
ition of another individual with the 
party. He refused to answer the ques- 
tions for a variety of reasons but ex- 
pressly disclaimed any reliance on the 
-elf-incrimination clause of the Fifth 
\mendment. 


His first contention was that Rule 
XI of the House of Representatives of 
the 83d Congress (the enabling resolu- 


tion or committee “charter”) was too 
vague to authorize the inquiry. The 
Watkins case was cited in support of 
this proposition. The majority of the 
Court, speaking through Mr. Justice 
Harlan, stated that Watkins did not 
deal with Rule XI “at large” but rather 
with the question of whether or not the 
witness had been adequately advised 
of the subject matter of the investiga- 
tion or the pertinency of the inquiry. 
Passing to a consideration of Rule XI 
the Court reached the conclusion that 
the rule, although vague, was not un- 
constitutionally so. Considerable reli- 
ance was placed on the history of the 
Un-American Activities Committee. It 
was pointed out that the Committee 
was established in 1938, had been in- 
vestigating Communist activities since 
that time and had never been limited 
in its authority by the House. In pass- 
ing, it was stated that the rule could 
not be construed so as to exclude edu- 
cation and that such construction was 
not needed to avoid a constitutional 
doubt as was true in United States v. 
Rumely.® 

Turning to the contention that the 
witness was not adequately advised of 
the pertinency of the questions to the 
subject matter of the inquiry, the Court 
concluded that this requirement, which 
was not met in the Watkins case, had 
been satisfied. Barenblatt did not raise 
this point at the time of the inquiry, as 
Watkins did. In any event, the perti- 
nency was made clear to the witness 
and it was evident from the circum- 
stances that he was fully aware of it. 

Finally, having surmounted the pro- 
cedural obstacles, the Court considered 
the point which was not decided in 
Watkins, the protection, if any, afford- 
ed the witness by the First Amendment. 
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Here, it was declared that a balancing 
of the witness’ interest in privacy and 
the public interest in disclosure was 
necessary. It was concluded that a 
valid legislative purpose was present 
and that there was nothing in the case 
to indicate that the private interest 
should in this instance be subordinate 
to that of the state. The fact that the 
investigation of education was involved 
did not alter the situation. Therefore, 
the First Amendment did not provide 
the asserted protection. Since a legisla- 
tive purpose was found, the Court re- 
fused to recognize a claim that the mo- 
tive of the investigation was “exposure”. 


The case may be viewed as having 
great significance on two counts. The 
first is that there has now been a ruling 
on the validity of the resolution creat- 
ing the Un-American Activities Com- 
mittee. The second is that it has been 
determined that, in at least some situ- 
ations, testimony may be compelled in 
order to determine the relationships 
of witnesses and others to Communist 
activities. Here it is important to note 
that the Court does not take the posi- 
tion that such compulsion is proper in 
all cases. Rather, the “balancing” tech- 
nique used suggests that there may be 
cases in which the interest of the wit- 
ness will be given protection. At this 
point the writer again offers his often- 
asserted but never prevailing sugges- 
tion that if the interest in privacy or, 
better, silence, were regarded as a 
“liberty” protected by the due process 
clause of the Fifth Amendment, the 
balancing of this against the public in- 
terest could be handled more easily.* 

While the Barenblatt case was under 
consideration by the Supreme Court, 
the United States Court of Appeals for 
the District of Columbia Circuit had 
been withholding the disposition of 





1. Watkins v. United States, 354 U. S. 178, 77 
S. Ct. 1173 (1957). 

2. Barenblatt v. United States, 366 U. S. 109, 
79 S. Ct. 1081 (1959). 

3. All of these cases were decided by the 
United States Court of Appeals for the District 
of Columbia Circuit and are reported in 280 F. 
2d (1960). The page citations are as follows: 
Grojack, 678; Russell, 688; Watson, 689; Deutsch, 
691: Knowles, 696; Shelton, 701; Liveright, 708; 
and Price, 715. 

4. The Supreme Court has agreed to review 
this case 

5. 43 A. B. A. J. 1029 (1957). 

6. United States v. Rumely, 345 U. S. 41, 73 
S. Ct. 543 (1953). 

7. See Nuttirig, The Fifth Amendment and 
Privacy, 18 U. or Pan. L. Rev. 533 (1957). 
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eight cases, cited in footnote three, 
above, since they involved many of the 
same points. Four of them concerned 
witnesses before the Un-American Ac- 
tivities Committee and four witnesses 
before the Internal Security Subcom- 
mittee of the Committee on the Judi- 
ciary of the United States Senate. One 
was concerned with Communist activi- 
ties in the field of iabor, one with simi- 
lar activities in education, two with the 
press and one with radio. It does not 
clearly appear from the opinions what, 
if any, special interests were involved 
in the other cases. 

After the decision in Barenblatt, the 
Court of Appeals directed counsel in 
each of the cases to file memoranda 
regarding the effect of Barenblatt and 
other Supreme Court decisions on the 
pending cases. When the memoranda 
were received, two of the cases were 
heard by a panel drawn by lot and the 
remaining six by a division of the 
court constituted by lot. Arguments 
having been held, all of the cases were 
decided on June 18, 1960. In six, the 
judgment of conviction was affirmed 
and in two it was reversed. 

The two cases which the Government 
lost, Watson and Knowles, involved 
knowledge on the part of the witness 
of the pertinency of the inquiry. In 
the former of the two opinions, the 


Court merely states that no attempt 
was made to show the witness that the 
questions were pertinent. In the latter, 
it appeared that the witness herself had 
expressed her doubt as to the perti- 
nency of the inquiry and that this 
doubt had not been removed. 

The same question was argued in all 
the other cases but in these the Court 
found that the subject matter of the 
inquiry and the pertinency of the ques- 
tion had been clearly established. In 
the cases involving the Un-American 
Activities Committee, with the excep- 
tion of Watson the opinions show that 
extreme care was taken by the commit- 
tee to build a record satisfying the 
requirements of the Watkins and Baren- 
blatt cases. In the Deutsch case, for 
example, the chairman of the subcom- 
mittee delivered a lengthy statement 
indicating that the purpose of the 
group was to investigate Communist 
infiltration into labor organizations 
and pointing out specifically that it 
was not concerned with labor disputes 
as such or with the political views of 
individuals. When the witness refused 
to answer a question and challenged 
the jurisdiction of the committee to ask 
it, a member pointed out to him (in 
somewhat Stengel-like language, it is 
true) why the question was relevant to 
the stated purposes of the inquiry. It 
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seems evident that the committee had 
given close study to the requirements 
laid down in the Watkins and Baren.- 
blatt cases and was attempting to meet 
them. 

As to the validity of the enabling 
resolutions, the Court of Appeals, of 
course, upheld the one creating the Un- 
American Activities Committee on the 
authority of Barenblatt. The Senate 
resolution creating the Subcommittee 
on Internal Security was approved in 
the Shelton and Liveright cases on much 
the same ground. Although broadly 
stated, the authority of the subcommit- 
tee was held to be clear, especially in 
view of the Senate’s acquiescence in 
the activities of the subcommittee over 
a period of years. 

A review of these cases seems to 
indicate, as suggested in the opening 
paragraph of these comments, that a 
body of law is emerging which will 
permit the orderly use of investigating 
committees while at the same time 
offering witnesses reasonable protec- 
tion as far as their constitutional rights 
are concerned, One might hope that 
future enabling resolutions will be 
drafted with more care and doubtless 
they will be, particularly in view of 
the closeness of the decision in the 
Barenblatt case. Apart from this, the 
dawn seems reasonably clear. 
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Personal Liability of Corporate Officers for Taxes 
Withheld or Collected by the Corporation 


By Paul A. Scholder, New Haven, Connecticut 


In order to avoid problems of reve- 
nue deficits due to delinquencies in the 
payment to the United States of taxes 
withheld from the wages of employees, 
or excise taxes collected from custom- 
ers, provisions have been inserted in 
the Internal Revenue Code authorizing 
the assessment of a penalty, equal to 
the amount of the taxes withheld or 
collected, against the officers or em- 
ployees of the corporation responsible 
for the failure to pay these taxes over 
to the United States, in cases where 
such failure is willful. These provisions 
6672 
6671(b) of the Internal Revenue Code 
of 1954, and Sections 2707(a) 
2707(d) of the Internal Revenue Code 
of 1939. 


The two basic elements necessary to 


are contained in Sections and 


and 


the imposition of this penalty are that 
the individual involved be a “person” 
as defined in the Code, and that his 
actions were “willful”. 
1. Who is a responsible officer subject 
to the penalty? 
Section 6671(b) provides: 


The term “person”, as used in this sub- 
chapter, includes an officer or em- 
ployee of a corporation ... who as such 
officer, employee ...is under a duty to 
perform the act in respect of which 
the violation occurs. 


(here are no provisions in the Regu- 
lations which cast any further light on 
this question. Similarly, the Commit- 
tee Reports, issued at the time of the 

iactment of the Internal Revenue 
Code of 1954, are of no assistance in 


~olving this problem. 


The problem of who is a responsible 
officer frequently arises in cases in- 
volving closely held corporations, where 
informality is the rule rather than the 
exception, so that clear-cut proof of 
which officer is, or is not, responsible 
for the collection and payment of these 
taxes is virtually impossible. The prob- 
lem is often made more difficult in 
cases involving corporations which find 
themselves in financial distress, where 
a decision is made by the corporate 
government to use the funds, collected 
or withheld as taxes, to pay creditors 
in preference to paying these funds 
over to the United States. The confu- 
sion in such cases is frequently com- 
pounded by the fact that the corpora- 
tion has undergone a bankruptcy pro- 
ceeding, or has otherwise terminated 
its business activity, and the person 
upon whom the penalty is imposed is 
a former officer or employee of the 
corporation. 


The definition of Section 6671(b) 
of the 1954 Code is identical with that 
set out in Section 2707(d) of the 1939 
Code. Thus, while no decisions have as 
yet been reported under Section 6671 
(b), those cases decided under Section 
2707 (d) 
weight in interpreting the present pro- 


are entitled to considerable 


vision of the law. 

Under Section 2707(d), it has been 
held that in order to sustain the im- 
position of the penalty the individual 
must be the officer or employee who 
has the duty to collect and pay over 
the tax in question. ! 


In the Cushman case, the defendants, 
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a husband and wife, the husband be- 
ing the president and the wife being 
the vice president of the corporation, 
urged that the duty to prepare the re- 
turns and pay over the taxes was dele- 
gated to other persons. The court sus- 
tained this contention and relieved the 
defendants from liability. It was clear- 
ly established that the corporation’s ac- 
countant and general manager were the 
two persons who had the responsibility 
for handling these matters. 


The recent decision of the Ninth Cir- 
cuit in Bloom v. United States,” gives 
lengthy consideration to this question 
and sustains the theory of the Cushman 
case, but indicates that the proof must 
be absolutely clear. The evidence of- 
fered by the defendant indicated that 
he was absent from the principal office 
of the corporation for long periods of 
time; that he was not in direct charge 
of the day-to-day administration of the 
affairs of the corporation: that subor- 
dinate employees were in charge of the 
principal office of the corporation and 
were authorized to sign checks on be- 
half of the corporation; and that the 
corporation employed a bookkeeper and 
accountants on whom the defendant 
relied in matters of taxation. This evi- 
dence was counterbalanced by the 
testimony of the vice president of the 
corporation who testified that the de- 
fendant was the person who deter- 
mined which of the corporation’s credi- 
tors were to be paid and which were 
not to be paid. The court concluded 
that the defendant was a “person” 
within the meaning of Section 2707 
(d). The court indicated that although 
the defendant was not the actual dis- 
bursing officer of the corporation, he 
could still be liable for the penalty, 
since he was the person who possessed 
the final authority to determine which 
of the corporation’s bills were to be 
paid and since he was under a duty, as 
president of the corporation, to decide 
how corporate funds were to be ex- 
pended. The court indicated that the 
proof was not sufficiently clear to estab- 
lish a delegation of the duty to attend 


1. Carroll v. U. S., 5 A.F.T.R. 2d 523 
(E.D. Wash. 1960); Mattox v. U. S., 3 AF. 
T.R. 2d 832 (D. Minn. 1959); Cushman v. Wood, 
149 F. Supp. 644 (D. Ariz. 1956); Wade v. U.S., 
48 A.F.T.R. 1220 (D. W. Va. 1954). 

2. 272 F. 2d 215 (9th Cir. 1959), cert. den., 
363 U. S. 803 (1960). 
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to these matters to some other person. 

This decision seems to contain an 
undue expansion of the terms “person” 
and “duty to perform the act in respect 
of which the violation occurs”. Under 
this decision, the president of every 
corporation, large or small, could be 
made to fit into the statutory definition 
of “person”. In a more recent decision 
the position of the Bloom case seems 
to have been moderated somewhat, 
since the secretary-treasurer of the cor- 
poration, as the chief financial officer, 
was held to be the proper person to 
be charged, rather than the president, 
who was found to be the corporation’s 
“outside” man.* 

In situations where the officer sought 
to be charged with this penalty can 
demonstrate that he had resigned as an 
officer before the taxes became due, 
he will be relieved of all liability.* 

Similarly, in cases where the Govern- 
ment seeks to impose the penalty upon 
a nominal, or inactive officer of the 
corporation, liability will not normally 
be sustained.” However, a case which 
should serve as a warning to attorneys 
acting as officers of corporations which 
they organize and represent is Clark v. 
United States,° where such an attorney 
was held to be a “person” under the 
statute because of the corporate duties 
with which he was charged. 

Since the statute is one which im- 
poses a penalty, it should be strictly 
construed; thus there seems to be no 
basis for attempts to impose this lia- 
bility on directors or stockholders who 
are neither officers nor employees of 
the corporation. 


Il. What does “willfully” mean? 


Once it has been established that the 
officer or employee is a “person”, as 
defined in the Code, it must then be 
shown that that “person” acted “will- 
fully” in failing to pay over the tax 
collected or withheld.’ Little help in 
defining this term is to be had by re- 
sort to the Regulations issued under 
Section 6672.8 The Committee reports® 
relating to this Section of the 1954 
Code indicate only that this penalty 
was not intended to apply in any case 
where the additions to the tax for de- 
linquency or fraud were applicable, 
nor was this Section intended to apply 
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in any case covered by Section 6653, 
relating to negligence. 

The distinction between the defini- 
tion of the word “willfully” when used 
in a criminal statute, and in a civil 
statute, is emphasized in the cases de- 
cided in this area, Generally, when this 
word is used in a criminal statute it 
implies that an element of bad pur- 
pose or evil motive must be present.!” 
This basic concept is also followed un- 
der the sections of the Internal Revenue 
Code imposing criminal sanctions, with 
the added provision that the presence 
or absence of the evil motive or bad 
purpose, or the want of justification, 
must be ascertained with reference to 
the financial circumstances of the tax- 
payer.'! However, where the statute 
involved imposes only a civil penalty, 
the meaning of the word “willfully” 
need not imply evil motive or bad pur- 
pose, but need only imply that an act 
be done with intentional disregard of 
the statute or indifference to its re- 
quirements. !* 

In Paddock v. Siemoneit,'* the court 
was involved in interpreting Section 
2707(a) of the 1939 Code, which im- 
posed a civil penalty only. Although 
Section 2707 as a whole contained sub- 
divisions imposing both civil and crim- 
inal sanctions for similar offenses, the 
court rejected the argument urging it 
to construe the word similarly in all 
subdivisions of the same section and 
held that “willfully” in this civil pen- 
alty subsection meant only that the 
action of failure to pay over the taxes 
was taken knowingly, deliberately, and 
intentionally, with full realization that 
the law was being violated.'* This 
view has also been adopted in other 
cases where funds were not paid to the 
United States but were used for other 
corporate purposes. !© 
On the other hand, a few courts have 





adopted a definition of “willfully” 
more in line with the criminal implica. 
tions of the term. This is illustrated in 
the series of decisions in the well. 
United 


States.'° The court in these decisions 


known case of Kellems v. 


held that the term “willfully” meant 
an action which was taken without 
reasonable cause and, that in order to 
establish reasonable cause, the person 
claiming to have so acted would have 
to demonstrate conduct which meets 
the standard to which a reasonably 
prudent businessman would be held. 
That such conduct was intentional was 
not the deciding factor. 

The definition of “willfully” as stated 
in the Kellems case was employed in a 
1955 decision'* but led to a seemingly 
harsh result. In this instance, the cor- 
poration was involved in litigation with 
a state with respect to the applicability 
of unemployment taxes which, if paid 
to the state, could be used as a credit 
against the taxes imposed by the Social 
Security Act. Before this litigation 
was terminated, the corporation be- 
came insolvent and the Social Security 
taxes were never collected from the 
corporation by the United States. The 
court held that there was no reasonable 
cause for the failure to pay the taxes 
and therefore such failure fell within 
the definition of “willfully” as used in 
the statute. Arguably the taxpayer act- 
ed as a reasonably prudent business- 
man would have, under the test of the 
Kellems case, but to no avail. 

The basic reasoning of the Kellems 
case was also adopted in Cushman Vv. 
Wood'* where the court felt that the 
criminal definition of “willfully” should 
be applied to Section 2707(a) in view 
of the severity of the penalty as com- 


pared with some other penalties im- 





3. Carroll v. U. S., note 1, supra. See also 
Wiggins v. U. S., 6 A.F.T.R. 2d... (E.D. Tenn. 
1960). 

4. Philipson v. U. S., 48 A.F.T.R. 1788 (E.D. 
N.Y. 1955). 

5. Sperry v. Tomlinson, 1 A.F.T.R. 2d 1810 
(S.D. Fla. 1958); Levy v. U. S., 140 F. Supp. 843 
(W.D. La. 1956); Paddock v. Siemoneit, 147 
Tex. 571, 218 S.W. 2d 428 (1949). 

6. 1 A.F.T.R. 2d 1087 (E.D. Wash. 1958). 

7. Section 6672, Internal Revenue Code of 
1954; Section 2702(a), Internal Revenue Code 
of 1939. As to the burden of proof, see De 
Franco v. U. S., 51 A.F.T.R. 1790, (D. Cal. 1956). 

8. Regs. §301.6672-1. 

9. H. Rep. No. 1337, S. Rep. No. 1662, and 
Conf. Rept. No. 2543, 83d Congress, 2d Session 
(1954). 
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10. See U. S. v. Murdock, 290 U. S. 389, 394, 
54 S. Ct. 223, 225, 78 L. ed. 381 (1933). 

11. See Spies v. U. S., 317 U. S. 492, 498, 63 
S. Ct. 364, 368, 87 L. ed 418 (1943); Wilson v 
U. S., 250 F. 2d 312 (9th Cir. 1957). 

12. See U. S. v. IUinois Central R. R. Co., 303 
U. S. 239, 58 S. Ct. 533, 82 L. ed. 733 (1938). 

13. 147 Tex. 571, 218 S.W. 2d 428 (1949). 

14. Id., 218 S.W. 2d 428 at 436 (1949). 

15. Gardner v. U. S., 1 A.F.T.R. 2d 1745 (D 
Nev. 1958); In re Haynes, 88 F. Supp. 379 (D 
Kans. 1949) . 

16. 97 F. Supp. 681 (D. Conn. 1951); 42 AF 
T.R. 1351 (D. Conn. 1950). 

17. Nugent v. U. S., 136 F. Supp. 875 (N.D 
Til. 1955). 

18. Note 1, supra. 
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posed under the 1939 Code which are 
waived for reasonable cause. 

Notwithstanding these decisions, the 
Treasury Department adheres to the 
view that the penalty will be assessed 
in cases where money is withheld from 
the wages of employees as taxes but 
rather than being turned over to the 
government, is knowingly and inten- 
tionally used to pay business expenses 
or for other purposes.'” Of course, 
mere negligence is not sufficient to 
make one liable for the penalty*® but 
the presence of a reasonable cause will 
not, in the view of the Internal Reve- 
nue Service, relieve a person from 
liability. 

In the recent case of Bloom v. United 
States,*! the court held that the plain- 
tiffs conduct was willful within the 
meaning of the statute since the deci- 
sion not to pay over taxes withheld 
from the wages of employees of the 


corporation was a voluntary, conscious 
and intentional act giving a preference 
to other creditors of the corporation 
over the United States. The interpreta- 
tion of “willfully” as stated in Cush- 
man V. Wood was expressly rejected by 
the court. 


III. Conclusion 


The trend of cases in this area ap- 
pears to be one of widening the inter- 
pretation of the terms “willfully” and 
In the light of these deci- 
sions, care should be exercised to dele- 


“person”. 


gate specifically the responsibility for 
the payment of these taxes, in order to 
avoid the possibility of having other 
officers and employees held personally 
liable for this penalty. 

Since there has been very little liti- 
gation under these sections, many 
problems remain unsolved and appear 


virtually insoluble under the decisions 








Activities of Sections 








SECTION OF 
ADMINISTRATIVE LAW 

The Camelia Room in the Hall of 
Exhibits of The Shamrock Hilton was 
the meeting place for the Section of 
Administrative Law at the Houston 
Regional Meeting. 

The principal participants were the 
general counsel or chief counsel of the 
major regulatory agencies of the fed- 
eral government. Among those who 
addressed the meeting were: William 
R. Tincher, Federal Trade Commis- 
sion; Thomas G. Meeker, Securities 
and Exchange Commission; James V. 
Constantine, National Labor Relations 
Board; Hart H. Spiegel, Internal Reve- 
nue Service; B. Franklin Taylor, Inter- 
state Commerce Commission; John L. 
FitzGerald, Federal Communications 
Commission; and Daggett H. Howard, 
Federal Aviation Agency. 

This program was arranged by Jack 
Binion, Chairman of the Section’s Com- 

\ittee for the Houston Regional Meet- 


ing. The co-operation of the general 
counsel of our federal agencies made 
the meeting a success. 

The chairman of the Section’s Com- 
mittee for the Indianapolis Regional 
Meeting is Harry Ice, and the Chair- 
man for the Birmingham Regional 
Meeting is Joseph F. Johnston. The 
Section plans to participate actively in 
these meetings and to present a pro- 
gram which will provide improved un- 
derstanding of the regulatory process 
of government. 


SECTION OF 

CORPORATION, BANKING 
AND BUSINESS LAW 

Just published and distributed to 
over 11,000 Section members is the 
November issue of The Business Law- 
yer of which Leonard D. Adkins, of 
New York City, is editor. In addition 
to the reports of the proceedings of 
the Section at the Washington Annual 
Meeting, the issue contains articles of 
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discussed above.2? When dealing with 
a word subject to as many interpreta- 
tions as is “willfully”, perhaps the best 
solution to the dilemma of uncertainty 
would be by inclusion in the Code, at 
some future date, of a statutory defini- 
tion of the term. Of even more value, 
as a practical matter, might be the 
establishment of some administrative 
procedures whereby an officer or em- 
ployee against whom the government 
seeks to impose the penalty would 
have an opportunity to contest such 
action rather than to follow the normal 
course of having the penalty assessed 
and collected and contest the validity 
of its imposition by suit for refund.** 





19. Rev. Rul. 54-158, 1954-1 C.B. 247, 249. 

20. Levy v. U. S., note 5, supra. Cf. Clark v. 
U. S., note 6, supra. 

21. Note 2, supra. 

22. See Schwartz, Personal Liability of Cor- 
porate Officers for Unpaid Withheld or Collect- 
ed Taxes, 21 Tax L. Rev. 343, 348 (1957). 

23. McAllister v. Dudley, 148 F. Supp. 548 
(W.D. Pa. 1956). 


major interest to all business lawyers. 

Of the former, the symposium of 
English lawyers on “Some Problems 
of the Corporate Law Department in 
London” is especially notable. At the 
symposium with John S. Tennant, Vice 
President Counsel of 
United States Steel Corporation, pre- 
siding, F. U. J. O’Brien spoke on “The 
Law Department of an Oil Company 
in London”, Clifford W. R. Edwards 
on “Industry’s Use of the Lawyer in 
England”, and Lazlo Gombos on “Some 
Legal Problems of the European Eco- 
nomic Community and the European 
Another notable 
symposium, at which Charles Stead- 
man, a member of the Section’s Coun- 


and General 


Free Trade Area”. 


cil, introduced the speakers, was com- 
posed of Gen. Robert Cutler, who dis- 
cussed The Inter-American Develop- 
ment Bank of which he is Executive 
Director, C. Tracy Barnes, Assistant 
Deputy Director of the Central Intel- 
ligence Agency, and Allen W. Dulles, 
Director of the C.1.A., all of whose 
addresses are reported in full in the 
November issue. 

The savings and loan association 
lawyer who was unable to attend the 
meeting will be especially attracted to 
the addresses on the legal problems of 
the industry which composed the pro- 
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gram of the Section’s Committee on 
Savings and Loan Associations of 
which David A. Bridewell, Chicago, is 
Chairman. In the November issue he 
will find the report of the panel dis- 
cussion on Practice and Procedure Be- 
fore the Federal Home Loan Bank 
Board in which George I. Breisacher, 
Paul Pfeiffer, Jr., and Joseph P. Farrell, 
all of Washington, D. C., and Horace 
Russell, of Chicago, participated, as 
well as addresses by John William 
Mills, of London, on “English Building 
Society Law” and by John J. Redfield, 
of New York City, on “Savings Banks 
and Savings and Loan Associations: 
The Past and the Future”. 

The Division of Food, Drug and 
Cosmetic Law under the able leader- 
ship of Michael F. Markel, of Washing- 
ton, D. C., presented to an overflow 
audience at the Washington meeting a 
program which included addresses by 
distinguished members of the Federal 
Trade Commission and the Department 
of Health, Education and Welfare. Of 
these, the November issue of The Busi- 
ness Lawyer contains the addresses of 
Earl W. Kintner on “Federal Trade 
Commission Regulation of Food, Drug 
and Cosmetic Advertising”, of John L. 
Harvey on “Administrative Policy in 
the Administration and Enforcement 
of the Food Additives Amendment” 
and of William W. Goodrich on “Safe 
Food Additives and Additives General- 
ly Recognized as Safe—There Is a 
Difference”. 

Of importance to the business law- 
yer generally are the addresses by 
James F. Oates, Jr., and Fred C. 
Scribner, Jr., at the joint general ses- 
sion with the Section of Public Utility 
Law, and the articles on “Business Fi- 
nancing by Commercial Banks” by 
Thomas F. Duffy; on “Mortgage Loans 
and the Usury Laws” by William C. 
Prather, both of Chicago; on “Frac- 
tional Shares in Stock Dividends and 
Splits” by John G. Sobieski, Commis- 
sioner of Corporations of the State of 
California; and the financial clinic for 
lawyers, entitled “Where To Look for 
Money”, presented at the Portland 
Regional Meeting by the Section’s 
Committee on Developments in Busi- 
ness Financing, of which Robert C. 
Barker, of Chicago, is Chairman. 
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The American Bar Foundation has 
recently adopted another project spon- 
sored by the Section of Corporation, 
Banking and Business Law. It is en- 
titled “A Project To Develop Model In- 
struments of Corporate Debt Financ- 
ing” and has been developed by the 
Section’s Committee on Developments 
in Business Financing. The primary 
objective of the project is to prepare 
a model corporate mortgage bond in- 
denture with annotations relating not 
only to law, both judicial and adminis- 
trative, but also to history, custom and 
practical experience. When this has 
been done, the project will move on to 
prepare other model instruments of 
long-term debt financing and to ex- 
plore methods for reducing the bur- 
dens of recording and filing as well as 
the possible adoption of a single, stand- 
ard form. The committee will work 
closely with the Foundation. Robert C. 
Barker, Chairman of the Committee, 
and Ray Garrett, Jr., of Chicago, 
Reporter for the Committee, are pre- 
paring a prospectus describing the 
project to possible donors. It is ex- 
pected that the Committee will rec- 
ommend Leonard D. Adkins, of New 
York, to serve as Director for the 
project. 

Among the other committees of the 
Section that have adopted programs 
and taken steps to implement them is 
the Committee on Savings and Loan 
Associations under the chairmanship 
of David A. Bridewell and Vice Chair- 
man William C. Prather, both of Chi- 
The held its thir- 
teenth joint meeting with the Attor- 
ney’s Committee of the United States 
Savings and Loan League in Miami at 
the Barcelona Hotel on Wednesday, 
November 16. Other meetings of the 


cago. committee 


committee will be held in Indianapolis 
in the latter part of May, 1961, and at 
the Annual Meeting in St. Louis in the 
early part of August. 

The morning session of the Miami 
meeting of the Committee was con- 
ducted by W. Robert Fokes, Talla- 
hassee, Florida, and the speakers were 
C. Clyde Atkins, of Miami; Fred- 
erick E, Lombard, of Red Bank, New 
Jersey; Leo E. Blaber, of Chicago, and 
Thomas Hal Clarke, of Atlanta. At the 
afternoon session, at which Arthur W. 


American Bar Association Journal 


Lewis, Camden, New Jersey, presided, 
there was a forum on general legal 
problems of the savings and _ loan 
association industry in which Ira Ef. 
Tanner, Jr., Denver; Milton I. Baldin. 
ger, Washington, D. C.; Paul A. Down. 
ing and Theodore F. Lownik, both of 
Chicago; Edward S. Tesdell, Jr., Des 
Moines, and Mr. Bridewell spoke. 


SECTION OF 
FAMILY LAW 


The sessions arranged by the Family 
Law Section at the Washington meet. 
ing attracted over 900 participants who 
came to hear speakers from Great 
Britain and the United States discuss 
such matters as “Paternity Proceedings 
and Blood Tests”; “English Adoption 
Law”; “Conflicts in Law of Divorce”: 
“English Law and the English Family” 
and “Constitutional Rights in the Juve. 
nile Court”. 


The Section voted to establish liaison 
with the family law sections and com- 
mittees of state and local bar associa- 
tions and to encourage creation of 
such groups where they do not now 
exist. The Section’s Public Relations 
Committee, headed by Jacob T. Zuker- 
man, of New York, has been charged 
with this responsibility. 

The Section’s new publication, The 
Family Lawyer, will continue to appear 
bi-monthly and will feature news items 
and recent decisions of interest to prac- 
titioners in the domestic relations field. 
Elected to office at the Washington 
meeting were: Sol Morton Isaac, Co- 
lumbus, Ohio, Chairman; Judge Pau! 
Alexander, Toledo, Ohio, Vice Chair- 
man; John S. Bradway, San Francisco, 
California, Secretary; and Past Chair- 
man Clarence Kolwyck, Chattanooga. 
Tennessee, Section Delegate to the 
Elected to the 
Council of the Section were Una Rita 
Quenstadt, Washington, D. C.; Stanton 
L. Ehrlich, Chicago; Carl F. Ingraham. 


House of Delegates. 


Pontiac, Michigan; and Howard ©. 
Bregel, Baltimore, Maryland. 


SECTION OF 

JUDICIAL 
ADMINISTRATION 

In keeping with its established cus- 
tom of alternating between federal and 





sided, 
legal 
loan 
ra FE, 
aldin- 
Jown- 
oth of 


N OF 
sAW 
‘amily 
meet- 
ts who 
Great 
liscuss 
edings 
option 
orce”: 
amily” 
» Juve. 


liaison 
1 com- 
ssocia- 
on of 
it now 
lations 
Zuker- 
harged 


n. The 
appear 
3 items 
> prac: 
s field. 
ington 
ic, Co- 
e Paul 
Chair- 
ncisco, 
Chair- 
nooga. 
to the 
to the 
ia Rita 
‘tanton 
raham. 
ard C. 


N OF 
CIAL 
TION 
ad cus 


ral and 


Philbrick 
McCoy 


state judges, Judge Philbrick McCoy, 
of the Superior Court for Los Angeles 
County, California, First Vice Chair- 
man of the Section for 1959-1960, was 
elected as the new Chairman of the 
Section at the recent Annual Meeting 
in Washington. Judge McCoy, who is 
serving a second year as President of 
the Institute of Judicial Administra- 
tion, succeeds Chief Judge Stephen S. 
Chandler of the United States District 
Court in Oklahoma. Judge Chandler 
was elected as Section Delegate to the 
House of Delegates in recognition of 
his services as Chairman of the Sec- 
tion during the past year. 

The other new officers of the Section 
are Chief Judge Joe Ewing Estes, 
United States District Court, Dallas, 
Texas, First Vice Chairman, who will 
succeed Judge McCoy as Chairman 
next year; Judge Thomas M. Powers, 
Municipal Court, Akron, Ohio, Second 
Vice Chairman; Judge Ivan Lee Holt, 
Court, St. 
Fourth Vice Chairman; and Miss Alice 


Circuit Louis, Missouri, 
O'Donnell, Secretary to Mr. Justice 
Tom C. Clark, Assistant Secretary. 
Chief Justice John R. Dethmers, of the 
Supreme Court of Michigan, was re- 
elected Third Vice Chairman, and C. 
Frank Reifsnyder, of the Washington, 
D. C., Bar, was re-elected as Secretary. 

In addition to the officers and Judge 
Chandler, the last retiring Chairman, 
the Council is composed of David W. 
Peck, former Presiding Justice of the 
Supreme Court of New York, First 
Judicial Chief Justice 
Paul C, Reardon, of the Superior Court 
of Massachusetts; Justice William J. 


Department; 


Brennan, Jr., of the Supreme Court of 
the United States; Judge Edward J. 
imock, United States District Court, 
Southern District, New York; Circuit 
ludge Stanley N. Barnes, United States 
ourt of Appeals for the Ninth Circuit; 


Judge William J. United 


States District Court, Montana, a past 


Jameson, 


President of the American Bar Associ- 
ation; John M. Lynham, of the Wash- 
ington, D. C., Bar; and Edward B. 
McConnell, Administrative Director for 
the Courts of New Jersey. 

Upon his election, Judge McCoy 
stated that he would use his best ef- 
forts to carry out the ambitious pro- 
gram for the Section as approved by 
its Council. This includes the revision 
of the Section’s handbook, The Jm- 
provement of the Administration of 
Justice, in furtherance of the Section’s 
obligation to secure the adoption of the 
Minimum Standards of Judicial Ad- 
ministration adopted by the House of 
Delegates in 1937 and 1938. The new 
edition of the handbook, which will be 
ready for publication during the sum- 
mer of 1961, will be based on the ex- 
tensive research now being conducted 
by the Institute of Judicial Administra- 
tion under a generous grant to the In- 
stitute by the Haynes Foundation, of 
Los Angeles, California. The research 
is under the direction of Professor 
Shelden D. Elliott, 
Institute, in co-operation with an ad- 


Director of the 


visory committee of the Section, of 
which Circuit Judge Leonard P. Moore, 
United States Court of Appeals for the 
Second Circuit, is Chairman. The other 
members of the Advisory Committee, 
which will be responsible for the com- 
pletion and publication of the new edi- 
tion of the handbook, are Chief Jus- 
tice Walter V. Schaefer, of the Supreme 
Court of Illinois; Judge Ralph H. 
Pharr, of the Circuit Court, Atlanta, 
Georgia; Walter E. Alesandroni, Unit- 
ed States Attorney for the Eastern Dis- 
trict of Pennsylvania; and Leland L. 
Tolman, Deputy Court Administrator, 
First Judicial Department of the Su- 
preme Court of New York. 


SECTION OF 
LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 


The Section of Legal Education and 
Admissions to the Bar held its sixty- 
eighth Annual Meeting at Washington, 
D. C., following a two-day meeting of 
the Council of the Section. 

Most newsworthy was the major Sec- 
tion program held on Tuesday after- 
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noon, August 30, before an audience 
which overflowed the Chinese Room at 
the Mayflower. A year’s hard labor by 
the Program Committee, under the able 
Chairmanship of Brig. Gen. Charles L. 
Decker, resulted in an afternoon of 
provocative and challenging speeches 
by three participants. The panel mem- 
bers, in the order of their presenta- 
tions, were Ross L. Malone, then im- 
mediate past President of the American 
Bar Association, Wilber M. Brucker, 
the Secretary of the Army, and Whit- 
ney North Seymour, incoming Presi- 
dent of the Association. Their dis- 
cussions, under the general title “2000 
A.D. What of the Legal Profession?” 
probed into the most basic of all prob- 
lems facing the legal profession, what 
must be done to ensure its future? At- 
tention was given to the changing com- 
petitive conditions with respect to re- 
cruitment of the best of the college 
graduates; problems of financing legal 
both from the student’s 
standpoint and the law school’s stand- 
point; the vital needs of the public, 
industry and government at all levels 
for a highly qualified and able Bar; 


education, 


and, finally, a discussion of ways and 
means of attacking these problems. 

Following the conclusion of the 
speeches and the question period, the 
Section unanimously passed a resolu- 
tion requesting the President of the 
American Bar Association to seek au- 
thorization from the Board of Gover- 
nors for appointment of a Special Com- 
mittee To Study the Needs of Legal 
Education and of the Profession. Short- 
ly thereafter President Seymour pre- 
sented the matter to the Board of Gov- 
ernors and the Special Committee has 
been authorized and is now in the 
process of appointment. 

On Wednesday afternoon, August 
31, the annual business meeting of the 
Section was held, which considered 
and adopted a complete revision of the 
By-Laws of the Section. This revision, 
the first in many years, was the prod- 
uct of a committee which had been 
appointed by the Chairman of the 
Council last winter. Under the chair- 
manship of John M. Allison, of Florida, 
the committee was composed of Harold 
A. Black, of Los Angeles, and G. W. 
Parker, Jr., of Fort Worth. There were 
no major changes of substance, but the 
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new By-Laws constitute a long-overdue 
recodification of the original By-Laws 
and the numerous amendments which 
have been made during the past many 
years. After discussion, the Section 
voted to recommend to the Board of 
Governors and the House of Delegates 
the adoption of these By-Laws, and 
they will be submitted for considera- 
tion by the Board and the House of 
Delegates at the Midyear Meeting. 
The report of the Nominating Com- 
mittee, under the Chairmanship of 
Dean George Neff Stevens, of Wash- 
ington, was then presented and favor- 
ably acted upon by the Section. Peter 
H. Holme, Jr., of Denver, was re-elect- 
ed Chairman of the Section, Dean 
F, D. G. Ribble, of Virginia Univer- 
sity School of Law, was re-elected Vice 
Chairman and Shelden D. Elliott, of 
New York, was re-elected Secretary. 
Harold A, Black, of Los Angeles, who 
had been elected last year to fill an 
unexpired term on the Council, was 


Colorado 

The undersigned hereby nominate 
Edward G. Knowles, of Denver, for the 
office of State Delegate for and from 
Colorado to be elected in 1961 for a 
three-year term beginning at the ad- 
journment of the 1961 Annual Meet- 
ing: 

Raphael J. Moses and W. W. Platt, 
of Alamosa; 

Laurence W. DeMuth and Dudley I. 
Hutchison, of Boulder; 

William W. Gaunt, of Brighton; 

Alfred Heinicke and C. B. Horn, of 
Colorado Springs: 

James H. Mosley, of Craig; 

Joseph G. Hodges, Samuel S. Sher- 
man, Jr., Robert B. Keating, Walter A. 
Steele and Edwin P. Van Cise, of 
Denver; 

James K. Groves, of Grand Junction; 

William R. Kelly and John R. Clay- 


ton, of Greeley; 


Donald T. Horn, of Lamar; 


Conrad L. Ball and Robert M. Mc- 
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re-elected to a full term as a member 
of the Council. Willoughby Colby, of 
New Hampshire, who had previously 
served a portion of a term on the 
Council but had resigned when he was 
elected to the Board of Governors of 
the American Bar Association, having 
now completed that term, was re-elect- 
ed to serve as a Council member for a 
four-year term. 

The two days of Council meetings, 
which preceded the Section meetings, 
encompassed the customary broad spec- 
trum of subjects, including appear- 
ances from deans and university presi- 
dents of several law schools for discus- 
sion of specific law school problems; 
discussion of numerous reports of re- 
inspections of law schools conducted 
during the preceding six months; a re- 
port on progress in the nation-wide 
promulgation of the Code of Recom- 
mended Standards for Bar Examiners; 
and other matters of interest in legal 


education. Much discussion was de- 





Creary, of Loveland; 
Harrison Loesch, of Montrose; 
Harry S. Petersen, of Pueblo; 
Perry E. Williams, of Rocky Ford; 
William S. Rush, of Salida; 
Charles W. Kreager, of Sterling; 
Floyd K. Murr, of Walsenburg. 


Minnesota 

The undersigned hereby nominate 
John B. Burke, of St. Paul, for the 
office of State Delegate for and from 
Minnesota, to be elected in 1961 for 
a three-year term beginning at the ad- 
journment of the 1961 Annual Meeting: 

Luther M. Bang, A. C. Richardson, 
Roger Catherwood, Warren F. Plun- 
kett and Paul Kimball, Jr., of Austin; 

James G. Nye, Donald D. Harries, 
R. B. Reavill and Amasa E. Wheeler, 
of Duluth; 

Edward J. Devitt and Paul J. Me- 
Gough, of Minneapolis; 

Milton I. Holst, of Red Wing; 

Michael J. Galvin, Sr., M. David Me- 
Cloud, Joseph M. Donahue, William P. 








voted to the problems which were to 
be the subject of the Section program 
and plans laid for co-operation with 
the special committee to be appointed. 
There was also discussion of the previ- 
ously proposed amendment to the in- 
come tax laws, which would allow a 
limited tax credit for tuition paid by 
parents of college and professional 
school students. It was agreed that 
action in the House of Delegates be 
postponed to the midyear meeting, 
pending further discussions between 
the Section of Legal Education and 
Admissions to the Bar and the Section 
of Taxation. 

The reinspections reported on at this 
meeting concluded the*three-year~ re- 
inspection of all 131 approved law 
schools in the United States, as directed 
by the Board of Governors in 1956, 
Plans were laid for the commencement 
of the second phase of the reinspection 
program, which contemplates reinspec- 
tion of all law schools on a five-year 


basis henceforth. 






Murphy, Oscar R. Knutson, Martin A. 
Nelson, Charles W. Briggs, Albin S. 
Pearson, Joseph A. Maun, C. Paul 
Jones, Earl F. Requa and Paul C. 
Thomas, of St. Paul; 

Reuben G. Thoreen,-of Stillwater. 


Tennessee 

The undersigned hereby nominate 
Walter P. Armstrong, Jr., of Memphis, 
to fill the vacancy in the office of State 
Delegate for and from Tennessee: 

William W. Goodman, Herbert Glaz- 
er, Morris L. Strauch, Harry Schneider, 
Alex J. Migliara, Jerome M. Hoffman, 
Frank C. Byrd, Herbert B. Moriarty, 
Henry H. Fuqua, John W. Loch, John 
R. Gilliland, Frank J. Glankler, Jr., 
Clyde Mason, William G. Boone, Jr., 
Daniel D. Canale, John S. Monte- 
donica, W. G. Boone, John M. Heiskelli, 
Charles H. Davis, W. Stuart McCloy, 
McDonald Yawn, Kenneth F. Clark, 
Jr., Jerred Blanchard, C. B. Dudley, 
Jr., and Robert M. McRae, Jr., of 
Memphis. 
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James C. 
Sheppard 


At the Annual Meeting of The State 
Bar of California, September 26 to 30, 
the following officers were elected: 
President, James C, Sheppard, of Los 
Angeles; Vice President and Treasurer, 
Marlin W. Haley, of Hayward; Vice 
President, Anthony A. Cardozo, of 
Modesto; Alvin M. 
Cibula, of Redding, and Vice President, 
Harry W. Horton, of El Centro. 


President Burnham Enersen, of San 


Vice President, 


Francisco, in his report discussed the 
many activities of the State Bar includ- 
ing the following: 

During the year the State Bar com- 
pleted and now occupies its new head- 
quarters buildings in Los Angeles and 
San Francisco. (See 46 A.B.A.J. 909, 
August, 1960.) The occupancy of these 
buildings, representing an investment 
of over a million dollars, brings to 
completion a long-range program insti- 
tuted several years ago and financed by 
the extra $5.00 per year which is tem- 
porarily included in the State Bar dues. 

The State Bar obtained legislation at 
the Special 1960 Session which will 
permit the Board of Governors to in- 
crease the dues above the present stat- 
utory ceiling. This was done upon rec- 
ommendation of the 1959 Conference 
of State Bar Delegates and with the 
support and sponsorship of some twen- 
ty-three local bar associations repre- 
senting in the aggregate a substantial 
majority of all of the members of the 
State Bar. 

The Board of Governors established 
in July a monthly newsletter entitled 
“he State Bar Reports. This relatively 
nexpensive publication will serve the 
urpose of informing the members 


promptly of important programs and 
problems. 

After long and careful study by a 
special committee, the Board decided 
in June, 1960, to employ independent 
public relations counsel on a trial basis 
to give a close look at the public rela- 
tions program and make recommenda- 
tions to the Board of Governors on 
ways and means for improving the at- 
titude of the public toward lawyers and 
the courts. A public relations firm was 
engaged for this purpose. The first rec- 
ommendation was that an attitude sur- 
vey of members of the State Bar be 
made for the purpose of determining 
their opinion of the activities and their 
willingness—or lack of it—to assist in 
implementing the public relations pro- 
gram. This recommendation was adopt- 
ed by the Board and is now being put 
into effect. After this survey is com- 
pleted and analyzed the Board will 
consider whether to make a survey of 
the attitude of the general public in 
California toward the courts and the 
members of the profession. 

Early in 1960, the Board of Gover- 
nors created a new committee called 
the Committee on Economics of Law 
Practice. The committee has been given 
very broad authority to study all man- 
ner of economic problems affecting the 
practice of law in California. The 
Board is confident that the members 
of the State Bar and their clients will 
benefit substantially from the work to 
be done and recommendations to be 
made by this committee in the ensuing 
year and in years to come. 

During the past year the program 
for sponsorship of legal aid services 
throughout California has continued in 
full vigor. At the present time there are 
some thirty operating legal aid offices 
in California, five or six times the 
number in existence ten years ago. If 
the vigorous program is completed the 
goal of providing free legal service to 
every person in California who has 
need for legal advice but cannot afford 
to pay for it will be reached. 

SE amo: + 
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Fred A. 


Eppenberger 


The Annual Meeting of The Missouri 
Bar was held in St. Louis, September 
28-30. Illus W. 


Kansas City, presided. 


President Davis, of 

Fred A. Eppenberger, of St. Louis, 
was elected President for 1960-61. 
Jackson A. Wright, of Mexico, and 
Roy P. Swanson, of Kansas City, were 
elected Vice President and Secretary, 
respectively. Marion Spicer, Clerk of 
the Supreme Court of Missouri, is ex 
officio Treasurer of the organization. 
Wade F. Baker, of Jefferson City, is 
the Executive Director. 

A plaque representing the Award of 
Merit of the American Bar Association 
was presented by John C. Satterfield, 
President-Elect of that Association, to 
Ilus W. Davis, the retiring President 
of The Missouri Bar. 

The program consisted of a Labor 
Law Institute; a discussion on the in- 
corporation of small businesses; eco- 
nomics of the Bar; and trial tactics. A 
number of speakers of national promi- 
nence were on the program. Over 1150 
lawyers and their wives attended this 
meeting. 

Forty-seven senior members of the 
Bar had the honorary title of “Senior 
Counsellor” bestowed upon them. 

At the invitation of President Davis, 
the Presidents, and their wives, of the 
State Bars of Arkansas, Iowa, Kansas, 
Nebraska and Oklahoma attended the 


meeting. 


The sixty-first Annual Meeting of the 
Nebrask., State Bar Association held in 
Omaha on October 6 and 7 drew an 
attendance of 718 lawyers. The House 
of Delegates of the Association met on 
October 5. 

The program of the meeting was un- 
der the auspices of the Section on Real 
Estate, Probate and Trust Law, of 
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which Franklin L, Pierce, of Grand 
Island, was chairman, and was ar- 
ranged with the co-operation of the 
Committee on Legal Education and 
Continuing Legal Education, of which 
John C. Mason, of Lincoln, is chair- 
man. The guest speaker at the Associa- 
tion luncheon on October 6 was Hart 
H. Spiegel, Chief Counsel, Internal 
Revenue Service. Speakers at other ses- 

































































sions were Norman M. Krivosha, of 
Lincoln; Robert H. Peterson, of 
Omaha; Dean Allan F. Smith, of the 
Law School of the University of Michi- 
gan; John W. Delehant, Jr., of Omaha; 
Frank K. Haley, of St. Louis, Vice 
President of the Title Insurance Cor- 
poration of St. Louis; Herman Gins- 
burg, of Lincoln; and Franklin L. 
Pierce, of Grand Island. 

































































Speakers at the annual dinner were 
James R. Browning, Clerk of the Su- 
preme Court of the United States, 
whose topic was “Some Bits of History 
from Early Supreme Court Records”, 
and Whitney North Seymour, Presi- 
dent of the American Bar Association, 
who spoke on “Horizons of the Bar”. 

Officers installed at the close of the 
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meeting were Hale McCown, of Bea- 
trice, President, and Ralph E. Svoboda, 
of Omaha, President-Elect. Alfred G. 
Ellick, of Omaha, was re-elected as 
Member at Large of the Executive 
Council, and John J. Wilson, of Lin- 
coln, was chosen to serve another term 
as delegate to the House of Delegates 
of the American Bar Association. 


- ——~—~——__—— 


Dean F. 


Bryson 


The twenty-sixth Annual Meeting of 
the Oregon State Bar was held at Gear- 
hart, September 21-24. The total at- 
tendance, including wives, approxi- 
mated 1300. 

Significant actions taken included: 

1. Unanimous approval of a pro- 
posed legislative increase in annual 
membership fees as follows: Active 
members admitted 2 years or less, $20 
to $30; 2 years, $30 to $50; inactive 
members, $5 to $10; members admit- 
ted in Oregon more than 50 years, 
no fee. 

2. Unanimous approval of proposed 
legislation authorizing permanent no- 
tary public commissions, without bond, 
for active members of the Oregon State 
Bar in good standing. 





DELAWARE 
THE CORPORATION STATE OFFERS YOU 


ECONOMY-FLEXIBILITY-STABILITY 
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3. Disapproval of the proposed 
“Joint Statement Between the Oregon 
State Bar and the Oregon Society of 
Certified Public Accountants”. 

4. Approval of the recommendation 
of the Committee on World Peace 
Through World Law that the Oregon 
State Bar formally resolve in favor of 
repeal of the Connally reservation. 

Dean F. Bryson, of Portland, was 
elected President of the Oregon State 
Bar for 1960-1961. Ray Lafky, of 
Salem, was elected Vice President; 
Herbert C. Hardy was elected Treasur- 
er; and John H. Holloway was re- 
elected Secretary. 


<> 


Continuing legal education has be- 
come so much the dominating feature 
of the annual meetings of the Washing- 
ton State Bar Association that it be- 
comes increasingly difficult to remem- 
ber how the meetings were conducted 
before the Association concentrated so 
heavily on this phase of its work. 

The Association met this year on 
September 8, 9 and 10 at Yakima and 
devoted two full days, out of the two 
and one-half days of the meeting, to 
seven excellent legal institutes under 
the chairmanship of Charles F. Osborn. 

Subjects dealt with at the legal in- 
stitutes were: Water Rights, Kermit 
M. Fudolf, of Spokane, chairman: 
Law Office Management, E. Frederick 
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Justin C. 
Maloney 


Velikanje, of Yakima, chairman; Real 
Estate Transactions, Brooks K. John- 
son, of Tacoma, chairman; Law of 
Pleasure Boats, Murray J. Anderson, 
of Tacoma, chairman; Public Con- 
tracts—Claims and Collections, John 
M. Davis, of Seattle, chairman; Recent 
Developments in the Field of Products 
Liability, Paul C. Gibbs, of Seattle, 
chairman; and Taxation of Corporate 
Withdrawals, Edward A. Rauscher, of 
Seattle, chairman. Each institute had 
three or four speakers, each of whom 
dealt with a particular phase of the 
subject. Attendance and audience par- 
ticipation at the meetings were excel- 
lent. 

The Superior Court Judges Associa- 
tion held its annual meeting in Yakima 
at the same time as the Bar Associa- 
tion’s meeting, and the judges and 
lawyers met together at the luncheons 
and at dinner. 

Three guest speakers attended and 
addressed the joint gathering: Phil- 
brick McCoy, Judge of the Superior 
Court in Los Angeles; Felix F. Stumpf, 
Administrator, Continuing Education 
of the Bar, of Berkeley, California; 
and Calvin W. Rawlings, of Salt Lake 
City. All made informative and instruc- 
tive speeches. 

Registered attendance at the meeting 
was over 600. Hilton B. 
Gardner, of Tacoma, presided. 


President 


The new President of the Association 
is Justin C. Maloney, of Spokane. 


———_————_ 


The seventy-fourth Annual Meeting 
of The West Virginia Bar Association 
was held at the Greenbrier Hotel, 
White Sulphur Springs, September 1, 
2 and 3. 

The program included an address by 
Fredrick W. Ford, Chairman of the 


Federal Communications Commission. 


Alexander Holtzoff, District Judge 


NOTICE 


The Advance Sheets of the Massachusetts Reports are 
available only from the contract printer, University 
Press, 11 Leon Street, Boston. This change is effective 
November 1, 1960 beginning with Volume 341. 
Subscriptions: $13.50 each, per year. Bound volumes 
$5.00 each post-paid. 





Stanley C. 


Higgins, Jr. 


for the District of Columbia, addressed 
the Association on “The New Civil 
Procedure in West Virginia”, the new 
rules having recently been adopted in 
the State of West Virginia. Dr. Elvis 
J. Stahr, President of the University 
of West Virginia, was the main speaker 
at the annual banquet. 

One session was devoted primarily 
to a panel discussion of the new civil 
rules. Charles C. Wise, Jr., of Charles- 
ton, acted as the monitor of the panel; 
Amos A. Bolen, of Huntington; How- 
ard Caplan, of Clarksburg; Ritz King- 
don, of Mullens; Marlyn E. Lugar, of 
Morgantown; and C. Howard Hardes‘y, 
Jr., of Fairmont, served as members of 
the panel, 

The newly elected President is Stan- 
ley C. Higgins, Jr., of Fayetteville. 


—_—_~>—_—_ 


The twenty-seventh Annual Meeting 
of The North Carolina State Bar was 
held in Raleigh on October 28. Some 
five hundred members of the Bar at- 
tended the sessions which were high- 
lighted by addresses from Alfred P. 
Murrah, Oklahoma City, Chief Judge 
of the United States Court of Appeals 
for the Tenth Circuit; and by R. Rush 
Warren, of Columbus, Ohio, speaking 
on the practical aspects of the un- 
authorized practice of law. Associate 


December, 1960 
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BLIND PEOPLE 


Appreciate 
Attorneys’ Help 


Bequests that have come as a result 
of attorneys’ suggestions to clients have 
enabled Braille Institute to provide 
many services to blind people. To recip- 
rocate in some measure, Braille Institute 
campaigns continuously on “See Your 
Attorney About Your Will.” 


© 


BRAILLE INSTITUTE 
of America, Inc. 
741 North Vermont Ave. 
Los Angeles 29, Calif. 











Justice Emery B. Denny of the North 
Carolina Supreme Court and Chairman 
of the Judicial Council, addressed the 
meeting relative to the work of the 
Judicial Council and particularly re- 
ferred to proposals directed toward leg- 
islation calling for uniformity in courts 
below the Supreme and Superior Court 
levels. Armistead J. Maupin, retiring 
President, presented on behalf of the 
Council certificates for meritorius serv- 
ice to former Councilors and Members 
of the Board of Law Examiners. Fran- 
cis H. Fairley, of Charlotte, presented 
the report of the Council on the work 
during the past year, particularly in the 
fields of unauthorized practice, ethics 
and disciplinary actions. Buxton Mid- 
yette, of Jackson, reported on the work 
of the Board of Law Examiners during 
the past year. Judge Henry A. Mc- 
Kinnon, Jr., represented the Superior 
Court Judges. Judge Algernon Butler, 
of the District Court for the Eastern 
District of North Carolina, presented 
Judge Murrah. H. Gardner Hudson, of 
Winston-Salem, appeared on behalf of 


the General Statutes Commission. 


On October 26 and 27, the Council of 
the State Bar had meetings. Edward L. 
Cannon was re-elected Secretary of the 
State Bar. 


At the conclusion of the Annual 
Meeting, R. P. Reade, of Durham, was 
elected President; Bryan Grimes, of 
Washington, was elected First Vice 
President, and Francis H. Fairley, of 
Charlotte, was elected Second Vice 
President. 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Vice Chairman, 
Junior Bar Conference, Editor 








Board of Governors Acts on 
New Placement Service 

Acting upon proposals submitted by 
the Junior Bar Conference and the 
American Law Student Association, 
the American Bar Association’s Board 
of Governors at its October 28-29, 
meeting approved the establishment of 
a national lawyer’s placement informa- 
tion service at the American Bar 
Center. The new service will be manned 
by a full-time, experienced placement 
officer. It will be supervised by a 
new committee on placement services. 
Details of the service will be announced 
before it commences operations, which 
will take place when space is available 
in the new wing of the Bar Center, 
which is expected to be completed in 
May, 1961. 

The service will not be an employ- 
ment bureau. It will be designed only 
to provide information about job open- 
ings for lawyers seeking employment 
and information about available attor- 
neys for law firms and business organi- 
zations looking for lawyers. Neither 
employers nor employees will be “rec- 
ommended” by the Association. 


Section Chairmen’s Meeting 

William Reece Smith, Jr., of Tampa, 
Junior Bar Conference Chairman, and 
the other officers of the Conference, at- 
tended the Section Chairmen’s meeting 
in Chicago, October 29 and 30, at 
which matters of interest to all Asso- 
ciation Sections were discussed. 


Conference Representation on 
Board and in House 

Recently Chairman Smith presented 
for the consideration of the Board of 
Governors a proposal for increased 
Conference representation in the House 
of Delegates and for Conference repre- 
sentation ex officio on the Board of 
Governors. The proposal, if adopted, 
would recognize the Junior Bar Con- 
ference Chairman as an ex officio mem- 
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ber of the Board of Governors and, in 
addition, would authorize the Con- 
ference to select five delegates to the 
House of Delegates by procedures es- 
tablished in its By-laws and approved 
by the House of Delegates. At the pres- 
ent time, the Conference is entitled to 
one Section delegate, just like each of 
the other seventeen Association Sec- 
tions, and it has no voice whatsoever 
in the Board of Governors. 

Among the reasons advariced in sup- 
port of the proposal is the collective 
judgment of the officers, directors and 
Conference Assembly that present Con- 
ference representation is not commen- 
surate with the purposes, functions and 
responsibilities of the Conference. For 
example, there are currently over 
27,000 members of the Conference and 
nearly 80 per cent of all new members 
of the Association become members of 
the Conference because they are thirty- 
six years of age or under. Yet only 
two members of the House of Dele- 
gates at the present time are of Junior 
Bar Conference age. The youngest 
member of the Board of Governors is 
forty-three and the average age of 
members of the Board is fifty-seven. 
The proposal further notes that there 
is substantial precedent for ex officio 
representation on the Board in the 
similar provisions in effect in many 
state and local bar associations. 

The proposal was considered by the 
Board of Governors in October and re- 
ferred to the Special Committee To 
Consider Revisions of the Association’s 
Constitution and By-laws, the chairman 
of which is Charles W. Pettengill, of 


Connecticut. 


Houston Regional Meeting 

The Junior Bar Conference program 
at the Houston Regional Meeting, No- 
vember 11 and 12, at the Shamrock- 
Hilton Hotel featured a_ breakfast 
address by John C. Satterfield, Presi- 
dent-Elect of the Association on “How 
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Harris & Ewing 
James R. Stoner, Vice Chairman, 
Junior Bar Conference 





To Increase the Income of the Young 
Lawyer”, and a program designed for 
chairmen of state and local young law- 
yer groups on how practical legal edu- 
cation programs can be presented by 
state and local young lawyer groups 
for newly admitted lawyers. Chairman 
Smith described the Florida Junior 
Bar’s practical legal education pro- 
gram; Vice Chairman Burns described 
a similar program presented by the 
Committee on Younger Members of the 
Chicago Bar Association; Secretary 
Stoner described the program as pre- 
sented by the Junior Bar of The Bar 
Association of the District of Colum- 
bia; and James A. Stemmler, of St. 
Louis, spoke on the program of the 
Junior Bar in that city. 

John G. Weinmann, of New Orleans, 
Executive Council member for the 
Eleventh District, was in charge of the 
program. Those in attendance included 
C. Randolph Warner, Jr., Fort Smith, 
Arkansas; B. D. St. Clair, Austin, 
Texas; R. Stanley Ditus, Larned, Kan- 
sas, all Chairmen of their respective 
state junior bar organizations; C. R. 
Boisfontaine, New Orleans, Louisiana, 
Vice Chairman of the Louisiana State 
Junior Bar Section; Robert S. Muckle- 
stone, Seattle, Washington, Junior Bar 
Conference Council Representative for 
the Ninth District; Robert Webb, 
Houston, Texas, Chairman of the Hous- 
ton Junior Bar; and Finis E. Cowan, 
Houston, Texas, Co-Chairman of the 
Junior Bar Conference Regional Meet- 
ings Committee. 
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Co-Op Owners or Managers 
Dairy Suppliers or Processors 


KEEP ABREAST OF THE DAIRY INDUSTRY 
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Day-to-day dairy industry news from Washington and all 50 State 
Capitals—Mailed each Monday—authentically reported—Concisely and 
authoritatively edited. 

Reporting on—Legislation—Proposed Legislation—Judicial Rulings— 
Administrative Rulings and Regulations—Administrative Orders—Hear- 
ings—Testimony—Tax Decisions. 


Write for FREE SAMPLE Newsletter 


Address: A. Olivia Nicoll, Director 
DAIRY INDUSTRY NEWSLETTER—Munsey Bidg.—Washington, D.C. 


A service of Federal-State Reports 





The address by President-Elect Sat- 
terfield was well received by the some 
fifty Conference members attending the 
Regional Meeting. Association Presi- 
dent Whitney North Seymour joined 
the breakfast meeting and commented 
favorably on the Conference program. 


Plans for Court 
Improvement Committee 
Excellent progress is reported by 
the Co-Chairmen of the Court Improve- 
ment Committee, newly established this 
year in a field in which the Conference 
has not been active since its Traffic 
Court program of some years ago. 
Co-Chairman Philip B. Hill, of 
Charleston, West Virginia, is super- 
vising the activities of the Committee 
dealing with the improvement of the 
physical appearance of courthouses and 
courtrooms. The two specific aims of 
this phase of the Committee’s activities 
are the display of a new fifty-star flag 
in every courtroom and, in state courts, 
a state flag, and at least one exhibit in 
every courthouse sometime during the 
year, where historical records and legal 
documents will be displayed to the 
public, particularly in connection with 
Law Day celebrations on or about 
May 1, 1961. 
Co-Chairman John C. 
Carbondale, Illinois, is supervising the 
efforts of the committee in the area of 
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improvement of court administration 
and relief of court congestion. Numer- 
ous other groups, committees and agen- 
cies have devoted a great deal of time 
to the inadequacies of current judicial 
administration in most areas of the 
country and have detailed programs to 
remedy this situation. Necessarily, the 
plans of the Conference Committee 
must take into account what is being 
done by these groups. The subject was 
thoroughly considered by the National 
Conference on Judicial Selection and 
Court Administration on November 22- 
24, 1959, in Chicago, the results of 


which are contained in the Consensus 
adopted by that Conference and sub- 
sequently adopted at the Washington 
meeting by the Junior Bar Conference 
as the standard for its efforts to im- 
prove the administration of justice. 
After considerable discussion, with the 
assistance of Glenn R. Winters, Execu- 
tive Director of the American Judica- 
ture Society, three portions of the Con- 
sensus have been determined to be suit- 
able for Conference implementation at 
the present time. They are: 

First, encourage state conferences on 
judicial selection and court administra- 
tion patterned after the National Con- 
ference and designed to consider the 
particular problems of the state and 
municipalities therein. Such a_ state 
conference has already successfully 
been held in Nebraska, and it will 
serve as a guide for similar conferences 
in other states. 

Second, improvement of judicial dis- 
ability and retirement plans in the sev- 
eral states. Of great assistance in this 
effort will be the American Judicature 
Society’s publication in December, 
1960, of a compilation and analysis of 
existing plans in every state. With this 
information at its disposal, the commit- 
tee will stimulate interest in the im- 
provement of such provisions in those 
states which do not have adequate pro- 
visions and in which court congestion 
in one form or another is apparent. 

Third, public education on the need 
for improvement in the methods of 
judicial selection and administration. 
This long-range effort by the Commit- 
tee will feature a continued effort to 
educate the public on the need for bet- 
ter selection of judges as a step toward 
the ultimate realization of constitution- 
al or statutory improvements in this 
field. 

Vice Chairmen of the Court Improve- 
ment Committee are the following: 
Curtis R. Boisfontaine, New Orleans, 
Louisiana; R. Stanley Ditus, Larned, 
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Kansas: David H. Gambrell, Atlanta, 
and Alden G. Pearce, Los 
Angeles, California. 

As a further step to the effective 
participation of the Junior Bar in ef- 
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forts to improve judicial administra- 
tion, Mr. Feirich has been appointed 
by Judge Philbrick McCoy, Chairman 
of the Section on Judicial Administra- 
tion, as a member of its subcommittee 
on courts of limited jurisdiction. 


Chairman’s Travels 

During the past several months, 
Chairman Smith has traveled exten- 
sively in connection with Conference 
affairs. On September 5, he was the 
guest of the Junior Bar Section of The 
Canadian Bar Association at its annual 
meeting in Quebec and spoke to the 
younger Canadian lawyers about Con- 
ference activities. Later in September, 
he attended the annual meeting of The 
State Bar of California where he pre- 
sented a Junior Bar Conference Award 
of Progress to the Sacramento Bar- 
risters Club at the znnual breakfast of 
California’s state junior bar group, the 
California Conference of Barristers. 

On October 8 and 9, Chairman Smith 
attended the meeting of Conference 
officers and directors in Chicago and 
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thereafter, the annual meeting of The 
Bar Association of St. Louis where he 
attended the dedication of the new bar 
headquarters of that Association and 
presented a Junior Bar Conference 
Award of Progress to the St. Louis 
Junior Bar Section. During the follow- 
ing week, he attended the annual meet- 
ing of the State Bar Association of 
Connecticut and presented the Award 
of Achievement to the Junior Bar group 
of that Association as State Junior Bar 
of the Year, 
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On October 20 and 21, Chairman 
Smith attended the annual meeting of 
the State Bar of New Mexico and spoke 
both to the general membership and to 
the Junior Bar Section on the relation- 
ship of the Junior Bar Conference to 
state bar organizations. He also at- 
tended the annual meeting of the State 
Bar of West Virginia in Clarksburg on 
October 27 and 28. There, he spoke to 
the general membership on the subject 
of “Bar Activities” and to the West 
Virginia Junior Bar Section on the 
role of the young lawyer in the or- 
ganized Bar. 

On October 29 and 30, he attended 
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the Association’s meeting for Section 
Chairmen in Chicago with Vice Chair- 
man Burns and Secretary Stoner as 
reported above. The Conference officers 
also attended the Houston Regional 
Meeting, November 9-12. 

Trips to Milwaukee, Kansas City, 
Detroit and Columbia, South Carolina, 
are planned before the end of the year. 


Report to Locals, Conference 
Directory Published 

This year’s editions of the above two 
publications were published in early 
November. All Conference members 
interested in receiving either of them 
are invited to write the Headquarters 
Office at the American Bar Center, 
1155 East 60th Street, Chicago 37, 
Illinois. The Report describes the Con- 
ference’s Washington Annual Meeting 
and the Directory includes, among 
other things, information about the 
Conference, its By-laws, and the names 
and addresses of all Conference mem- 
bers active this year (with the excep- 
tion of some members of large commit- 
tees, which space did not permit add- 
ing). 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Bankruptcy: It has been my 
pleasure to read many fine articles by 
Benjamin Weintraub and Harris Levin 
with respect to Chapter 11 of the 
Bankruptcy Act. Their most recent ef- 
fort appears in a “Symposium of Bank- 
ruptey Problems” which is being pub- 
lished in two parts by the Rutgers Law 
Review. It is entitled “Availability of 
Bankruptcy Rehabilitation to the Mid- 
dle-Sized Corporation: The Third Cir- 
cuit’s Interpretation” and appears in 
Part I, Rutgers Law Review for the 
Spring of 1960 (two dollars per issue; 
Newark, New Jersey; Vol. 14, pages 
564-577). 

This piece analyzes In re Lea Fabrics, 
Inc., 272 F. 2d 769, a decision of Judge 
Goodrich which pays Messrs. Wein- 
traub and Levin the compliment of cit- 
ing two of their previous articles in 24 
and 26 of the Fordham Law Review. 
The pair has also been published in the 
Cornell Law Quarterly, 

Messrs. Weintraub and Levin tell us 
that as of the present time there are in 
all six important decisions construing 
Chapter 11: S.E.C. v. U. S. Realty, 
310 U.S. 434; In re Transvision, Inc., 
217 F. 2d 243 (Second Circuit) ; Gen- 
eral Stores v. Shelsky, 350 U. S. 462; 
S.E.C. v. Wilcox-Gay, 231 F. 2d 859 
(Sixth Circuit) ; S.E.C. v. Liberty Bak- 
ing, 240 F. 2d 511 (Second Circuit) ; 
and the Lea Fabrics decision in the 
Third Circuit. 

As you know Chapter 11, added to 
the act by the Chandler Act in 1938, 
codifies the old composition procedure 
and is at war with Chapter 10. Appar- 
ently the plan in Lea Fabrics effected 
“a composition settlement of twenty 
per cent with its unsecured creditors”. 
It was disapproved by the Court of 
\ppeals for the Third Circuit because 
Lea Fabrics had over a million shares 


of common stock outstanding, 50 per 
cent of which was held by management 
and the balance by one thousand pub- 
lic investors. The court concluded a 
Chapter 10 proceeding was needed. 
Weintraub and Levin 
point out in a Chapter 10 proceeding 
this plan would run afoul of the Boyd 
case as it took away 80 per cent of the 
unsecured debt and left the stock un- 
touched. Unfortunately, Chapter 11 
only permits plans that affect un- 
secured debt and says nothing about 
stock. It has always seemed to me that 
if Chapter 11 is to work, the grant of 
Congress to allow it to affect unsecured 
debt ought to be read to authorize a re- 
arrangement of stock. How can you 
ever reorganize the unsecured debt in 
Chapter 11 if the corporation has pub- 
licly held stock? Is this not implicit in 
the grant of authority to rearrange un- 
secured debt? 
A valuable article. 


As Messrs. 


Bioop TRANSFUSION: Over 
many years I have enjoyed reading the 
Canadian Bar Journal (77 Metcalfe 
Street, Ottawa, Ontario, Canada; no 
price stated) but I have not enjoyed 
any issue so much in a long time as 
the one for October, 1960 (Vol. 3, 
No. 5). It has one long, but interest- 
ing article entitled “Religion, Medicine 
and Law”, written by W. Glen How, 
Q.C., of Toronto. 

What the Queen’s Counsel argues is 
that Jehovah’s Witnesses have a legal 
right to refuse blood transfusions for 
themselves and their children. 

Apparently, Canada is just beginning 
to appreciate what a salutary influence 
Jehovah’s Witnesses are in a liberty- 
loving community. 

In the United States those of us 
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who respect the Bill of Rights, even 
though Catholic, rejoice in their right 
to knock at the door and play anti- 
Catholic records (Cantwell v. Connect- 
icut, 310 U. S. 296, 60 S. Ct. 900, 84 
L. ed. 1213). 

And we are happy that children of 
Jehovah’s Witnesses may attend school 
without being forced to salute our flag, 
which to them is the worship of a 
graven image in violation of the First 
Commandment (Minersville School 
District v. Gobitis, 310 U. S. 586, 60 
S. Ct. 1010, 84 L. ed. 1375, reversed 
in West Virginia State Board of Edu- 
cation V. Barnette, 319 U. S. 624, 63 
S. Ct. 1178, 87 L. ed. 1628). 

Considering the legal lickings Jeho- 
vah’s Witnesses have given their op- 
ponents in the U.S.A., my money is on 
them in their Canadian battles. 

However, some of Queen’s Counsel 
How’s arguments on their behalf with 
respect to blood transfusion are blood 
curdling: 


3,000 deaths annually are caused in 
the United States from blood trans. 
fusion. This means every year a line 
of corpses more than three miles long, 
attributable to blood transfusion. 


Counsel How also pleads for the 
same tolerance that the Catholics re- 
ceive with respect to abortion and the 
Christian Scientists to just everything. 
It’s a good argument. 

If the Bible tells them they should 
not eat blood, of course, they should 
not accomplish it indirectly by trans- 
fusion. Since I faint with regularity at 
the sight of blood, I’m all for them. 


Coonruicr OF INTEREST: Per- 
haps the most timely articles The Prac- 
tical Lawyer ever published are the 
three by Alexander C. Hoagland, Jr., 
in the April, May and October, 1960, 
issues (eight dollars per year; two 
dollars per issue; 1335 South 36th 
Street, Philadelphia 4, Pennsylvania). 

They conclude just as the Dixon- 
Yates case awaits decision (Docket 26, 
October, 1960, term, argued second 
week in October on appeal from Court 
of Claims, Mississippi Valley Generat- 
ing Company v. United States, 175 F. 
Supp. 505) and as a new President 
takes office. If one of your corporate 
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clients or your law partners catches 
Potomac fever and consults you as to 
whether becoming a Governmental 
Pooh Bah will adversely affect his per- 
sonal fortunes, you will want Hoag- 
land’s articles, 

Believe me, the subject is a difficult 
one upon which to advise because of 
many out-moded and inconsistent stat- 
utes, further befuddled by special agen- 
cy regulations not to mention Canon 
36 of the Canons of Ethics. 

This boy, Hoagland, Jr., has done a 
whale of a job in putting the statutes 
into English. This is a long step for- 
ward. But the real problems remain. 
What can a fellow safely do as a full- 
time or part-time Government em- 
ployee? What can his law partners do 
so long as he shares in their fees? 
What contracts can any corporation 
with which he is connected make with 
the Government? 


” 6 


One “conceivable adjustment” “sale 
to wife or children, since the statute is 
unclear” reminds me of Eddie Morgan 
and his classic Commonwealth study 
of the Deadman’s Statute. (See The 
Law of Evidence: Some Proposals for 
lts Reform, published in 1920 by Yale 
University Press, New Haven, Conn., 
Chapter III at page 23.) It causes me 
to recall that under the New York 
version of that awful statute (347, 
C.P.A.) when Terrance Kelley died in 
his saloon, the Court of Appeals of 
New York in its wisdom refused to 
hear his mother because she was “in- 
terested”, but it was delighted to hear 
the mother of his mistress (and sole 
beneficiary) because she was “disinter- 
ested”. (See “86 or 1100”, in 32 Cor- 
nell Law Quarterly by Bill Greer, Tor- 
rance Brooks and me.) When the fed- 
eral conflict of interest statutes become 
as complicated, nonsensical and mori- 
bund as the New York Civil Practice 
Act, you can be sure that “things have 
gone about as far as they can go”. 
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As a friend of mine (initials “H.T.”) 
recently remarked, the contributions to 
the legal profession by The Association 
of the Bar of the City of New York 
from the days of James Byrne and 
his contemporaries to the present have 
been great indeed. It was Bethuel M. 
Webster who, as President of that As- 
sociation, suggested that it undertake 
a study of the federal conflict of interest 
statutes. Thereafter, when Allen T. Klots 
became President, he asked Robert B. 
von Mehren, then Chairman of the Law 
Reform Committee, to undertake it. 

At that time Alexander C. Hoagland, 
Jr., born in 1927, and inbred in Har- 
vard College, had just been graduated 
from Harvard Law School (1957) and 
had become a “Fellow” at The Associ- 
ation of the Bar. As such, he was a full- 
time assistant to the officers of the As- 
sociation. Over a two-year period, he 
researched the subject. Thereafter, 
Lawyer Hoagland entered the office of 
a New York firm and became a mem- 
ber of The Association’s Special Com- 
mittee on the Federal Conflict of Inter- 
est Laws. Because of the magnitude of 
the job revealed by Hoagland’s re- 
search, President Louis M. Loeb of the 
Association created this Special Com- 
mittee in May, 1958. It was headed 
by Roswell M. Perkins. Besides Hoag- 
land, it had the following members: 
Dudley B. Bonsal, ex officio, Howard 
F. Burns, Charles A. Coolidge, Paul M. 
Herzog, Everett L. Hollis, Charles Hors- 
ky, John V. Lindsay, John E. Lock- 
wood and Samuel I. Rosenman. A 
unique committee in that Burns, Coo- 
lidge and Horsky practice in Cleveland, 
Boston and Washington, D. C. 

With the aid of a Ford Foundation 
grant, the Committee obtained a pro- 
fessional staff of which Professor Bay- 
less Manning, of Yale Law School, be- 
came Director and Professor Marver 
H. Bernstein, of Princeton, Associate 
Director. 

What a job this committee has 


American Bar Association Journal 


done! With hours “stolen from office 
and family” (to quote Chairman Per- 
kins) these busy lawyers prepared 
what has become the outstanding re- 
port for the reform of these out-moded 
federal conflict of interest statutes and 
after fifteen drafts, a bill for congres- 
sional consideration. Let’s hope we 
live long enough to see it passed. 

Fortunately for the Congress, the 
country and the legal profession, the 
Committee’s study and proposed stat- 
ute is in print(“Conflict of Interest 
and Federal Service”, $5.50, Harvard 
University Press, 79 Garden St., Cam- 
bridge 38, Massachusetts). In a “Fore- 
word” the Committee pays a great 
compliment to Professor Manning of 
Yale Law School: “His work on this 
project, superimposed on a full teach- 
ing schedule and major commitments 
to several other projects, could easily 
have required full-time labors of sev- 
eral years duration on the part of any- 
one of lesser capacity and diligence” 
(page XII). As Jerry Van Cise told 
our Antitrust Section at our Associa- 
tion’s Washington meeting: “If you 
want a job well done, hire a busy law- 
yer.” In case you doubt it, the same 
holds true for law professors. And 
good it is to see one get such credit and 
appreciation from his natural enemy— 
the Bar. 

The Committee also graciously states 
that “if the study claims parentage, 
Alexander C. Hoagland, Jr., must cer- 
tainly be deemed the putative father” 
(page VIII). 

In 1961, the Special Committee will 
publish another study of the conflict 
of interest laws. Meanwhile, the pro- 
fession can rejoice in these three ar- 
ticles of Hoagland in The Practical 


Lawyer. Take my word for it, they are 


a clear and simple explanation of what 
statutes you should look at and what 
they say. Thereafter, you will be on 
your own to sink or swim. 
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RATES 25 cents per word for each insertion ; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
iddress all replies to blind ads in care of 
AmericaN Bar AssociaTION JourNAL, 1155 
East 60th Street, Chicago 37, Illinois. 








LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BOARDMAN 
Co., Lrp., 11 Park Place, New York City. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana, 





“THE HAND OF HAUPTMANN,” STORY 
f Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 


rations. Price $5.00. J. V. Harinc & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 


LAW BOOKS, CALENDARS, BOOK- 
matches. Salesmen wanted. Koths Specialty Co., 
316% Main, Vancouver, Wash. 
WHEN YOU HAVE A DOCUMENT CASE TO 
try, send for “The Problem of Proof’’ (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
rarily out of print.) Also available, “The Mind 
f the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
LY 








SPECIMEN: ZONING, SUBDIVISION, ORDI- 
nances; $4.00. Dunlap, Box 1235, Erie, Penna. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci: Skrpwits, 
8 East Fourth Street, Los Angeles 13, California. 


WRITE US FOR YOUR TEXTBOOK NEEDS. 
Good used law books bought, sold and ex- 
unged. (In business 50 years.) Tae Harrison 

Company, 93 Hunter Street, S. W., Atlanta 2, 

Georgia. 








OWEST PRICES USED LAW BOOKS COM.- 
plete stocks on hand, sets and texts, Law Li- 
aries appraised and bought. Natronat Law 
pRaAny ApprRarsat Association, 127 South 
Vacker Drive, Chicago 6, Illinois. 


TATES RIGHTS VS. SUPREME COURT. 
Vigorous polemic of Thomas Wilcox, layman 
tic. Clothbound, 244 p, $3.00. Forum Publishing 
, 324 Newbury, Boston, Mass. 








USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 





ORDWAY HILTON’S “SCIENTIFIC EXAMI- 

nation of Questioned Documents” is of particu- 
lar value to all practicing attorneys and field in- 
vestigators and a conventional aid to the trial 
lawyers in the presentation of evidence of this type 
in the courtroom” writes Nat P. Ozmon in North- 
western University Law Review. Scientific Exami- 
nation of Questioned Documents by Ordway Hilton, 
1 Vol., illustrated, $15.00 delivered. Callaghan & 
Company, 6143 N. Cicero Avenue, Chicago 46, 
Illinois. 


AMERICAN JURISPRUDENCE; 62 VOL. 
umes, up to date. Price $350.00. Carl J. W. Hess- 
inger, 508 Hamilton St., Allentown, Pa. 





FOR SALE 





COMPLETE MODERN ALL STATES AND 
Federal law library for sale, cheap, by sets. Box 


OJL-11. 


AMERICAN JURISPRUDENCE: AMERICAN 

Jurisprudence Pleading and Practice; American 
Jurisprudence Proof of Facts; U.S. Supreme 
Court Reports, Law Edition. U.S, Code Annotated. 
All sets complete and in fine condition. Box OD-2. 


IBM ELECTRIC STANDARD 12 INCH TYPE- 

writer, large Elite. Cost $395. Superb condition. 
$165. Room 850, 230 Park Avenue, New York 17, 
MU 5-4431. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 
29 years’ experience. Qualified in all courts. 

Completely equipped laboratory. 10023 Hubbel! Ave. 

VErmont 7-6454. 

EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 

McCall Building. Office, JA 7-3333; Res., BR 4-1583. 








DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 
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BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience, 810 E. & C. Building, 
Denver, Colorado, Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 


LINTON GODOWN-—CHICAGO & MEMPHIS. 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, Suite 2210, 100 North LaSalle Street, 
CEntral 6-5186. 








HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Identifica- 
tion handwriting and typewriting; detection of 
erasures, alterations, forgery; other document prob- 
lems. Portable equipment. Experienced expert wit- 
ness. Member AAFS and ASQDE. Laboratory, 
Morristown, N.J., JEfferson 8-3028, 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
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